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PROCEEDI NGS

PRESI DI NG MEMBER EGGERT: Good afternoon,
everyone. We'll go on the record.

Wel come to today's evidentiary hearing on the
Application for Certification of the Calico Solar Project.
Today is September 20th. This is the sixth day of
evi dentiary hearings on this project.

My name is Anthony Eggert, and | am the presiding
comm ssioner for this case. | am joined to ny far |eft
Comm ssioner Byron, who is the associate menber associ ate
comm ssioner for this case; to my right M. Paul Kramer,
who is the hearing officer who will be presiding over
t oday's hearing; and to my |eft advisor Lorraine Wite.

Before | do introductions, | just want to thank
everybody. It has been a long road thus far. As | said,
this is the sixth day of evidentiary hearings. And |
particularly want to thank all of the parties that are
involved in preparing for today's evidentiary hearing. I
know it's been a chall enging schedul e.

Particularly, I want to thank the filings from
all parties, including the applicant; and | especially
want to thank the CEC staff, who | think have done a
Her cul ean job of processing that information in an
amazingly short period of tinme doing, | think a really,

really good job of looking at all of the issues that are
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related to the proposed changes to the project. And, of
course, we'll hear a |ot more about that today.
Let's see. | think I'd like to -- unless

Comm ssioner Byron wanted to have any opening coments --
no. Okay. We'll go ahead and take introductions starting
with the applicant.

MS. FOLEY GANNON: Ell a Fol ey Gannon, counsel to
applicant. To nmy left is my co-counsel Allan Thonpson,
and to my right is Felicia Bellows from Tessera Sol ar, the
applicant.

PRESI DI NG MEMBER EGGERT: CEC staff.

PROJECT MANAGER MEYER: Hell o. Chri stopher
Meyer, Energy Comm ssion project manager. To my i mmedi ate

left I have Chris Huntley, biologist with the Energy

Comm ssion, and going -- continuing to the |left we have
Steve Adans, staff counsel; | have Scott White, CEC
bi ol ogi st, and joining us as well, we have Chris Ot ahal

with Bureau of Land Management as a bi ol ogi st.

PRESI DI NG MEMBER EGGERT: Okay. So next,
actually before | go to the intervenors, any other
representatives fromthe federal agencies that are here
either in the roomor on the phone or any other state
agency representatives?

MS. JONES: Becky Jones, California Departnment of

Fi sh and Gane.
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PRESI DI NG MEMBER EGGERT: Thank you, Ms. Jones.
Okay. I nt ervenor CURE?
MS. M LES: Loul ena Ml es on behalf of CURE. And

Scott Cash on is here expert biologist for CURE. And

Dr. David Whitley is on the phone | believe, and he wil

be testifying on cultural resources on behalf of CURE.
PRESI DI NG MEMBER EGGERT: Defenders of WIldlife?
MR. BASOFI N: Joshua Basofin on behal f of

Def enders of Wldlife. And Jeff Aardahl wll be

partici pating by phone at the appropriate tinme.

PRESI DI NG MEMBER EGGERT: Okay. Basi n and Range

Wat ch?

No. Ei t her Laura Cunni ngham Kevin Emrerich?
Okay.

Sierra Club?

MR. RITCHI E: Travis Ritchie with the Sierra
Cl ub.

MS. SMTH: Gloria Smth, Sierra Club, on the
phone.

PRESI DI NG MEMBER EGGERT: Hel | o.

Society for the Conservation of Bighorn Sheep?

Okay. San Bernardi no County?

MR. BRI ZZEE: Bart Brizzee, San Bernardi no County
Counsel, and | also have Roger Hat haway and Brandon Bi ggs

on the phone.
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PRESI DI NG MEMBER EGGERT: Sorry. Could you say
the | ast part again?

MR. BRI ZZEE: Roger Hat haway, H-a-t-h-a-w-a-vy,
and Brendon Biggs, B-i-g-g-s, also on the phone.

PRESI DI NG MEMBER EGGERT: Okay. Wel cone.

Patrick Jackson?

MR. JACKSON: |'m here.

PRESI DI NG MEMBER EGGERT: Newberry Comunity
Service District?

Okay. BNSF Rai | road?

MS. BURCH: Cynthia Burch and Steve Lamb for
BNSF.

PRESI DI NG MEMBER EGGERT: Okay. Anybody that |
m ssed?

Nope. Also, just so that everybody's -- do I see
Ms. Jennings? |s she out there?

We do have a Public Advisor. | don't see her in
the room yet, but if you are here as a nmember of public
and you're interested in participating in this hearing,
when she comes back in, we'll call her out, and you can
talk to her about the best way to participate.

And simlarly, for those of you on the phone,
there will be an opportunity at the -- | don't know if
we've noticed a specific time period, but we will provide

t he opportunity for public comment during the public
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hearing, and at that time you'd be able to provide coment
on this particular case.

| think with that, | do just want to al so say
t hat we have a | ot of ground to cover today. So | want to
ask everybody's cooperation in proceeding through the
evidence efficiently. W're also very interested as the
Comm ttee basically hearing about the evidence as it
relates to the proposed changes that the new project -- we
feel that we've got evidence on the another issues, so
it's really only those that are affected by this redesign.
And particularly things Iike biology, | think also soi
and water we'll be hearing a fair anmount about today. But
in the interests of getting through all of this, we do
want to focus really on those issues that would have
changed because of the modified design.

And | think with that, I'd like to turn it over
to M. Kraner.

HEARI NG OFFI CER KRAMER: Thank you,

Comm ssioner Eggert. Welcome, everyone.
Today you'll probably find nme being a little nore
active -- activist, because we're going to be trying to

produce a product very soon, and while | hope |I have in
m nd everything I need to know to be able to do that,
chances are we're going to have to ask many foll ow- up

guestions and break in more often than as my normal style
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just to make sure that we have everything we need in the
record.

Let me invite the parties to, starting with
applicant, to make any opening sort of overview statenents
if they want to to put everything in context.

MS. FOLEY GANNON: Thank you, Hearing Officer.

| guess one point that, maybe to follow up on
what you were saying, Comm ssioner Eggert, our plan was
going forward to be really focused on specifically the
changes related to the scenarios that were presented, and
that's what we had put in our notion that we filed
requesting this evidentiary hearing, also request that the
evidence really be related to those changes so we can
hopefully get through this today.

And one sort of scheduling provision we'd like to
raise is that our -- one of our hydrol ogy experts,

Dr. Chang, is on a cruise off of Vancouver, and he has a
ship-to-shore Iine available at 3:00. So we would like to
have him be able to testify as close to 3 o'clock as
possible. So if we can try to get that. Peopl e schedul ed
vacations for Septenber, end of Septenber assum ng we
woul d be through with these proceedings. So we hope that
we can accommodate that.

And again, | think we our plan is, and we hope

that the other parties will accommdate this as well, is
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we are al so planning on relying on our written testinony
as much as possible so we can flesh out the issues here,
be avail able to answer any of your questions and the other
parties' questions, but hopefully rely on a | ot of what
was put in our written testinmny and not have to repeat
that or flesh that out again.

HEARI NG OFFI CER KRAMER: Well, again, you'l
probably find me dragging you through sonme of that just in
the interest of making sure | focus on the relevant parts
of the your testinony.

MS. FOLEY GANNON: Ri ght .

HEARI NG OFFI CER KRAMER: Now, Dr. Chang, you said
hydr ol ogy. s that -- that's not the groundwater source,
it's the surface hydrol ogy?

MS. FOLEY GANNON: It is the surface erosion,
sedi mentation issues.

HEARI NG OFFI CER KRAMER: Okay.

Staff, did you want to say anything?

STAFF COUNSEL ADAMS: Only perhaps that in
addition to the witnesses who were introduced, Casey
Weaver and Steve Allen we anticipate will be available on
hydr ol ogy.

HEARI NG OFFI CER KRAMER: Okay. Any of the
intervenors want to make any sort of opening statement to

put their concerns in context?

EHLERT BUSI NESS GROUP (916) 851-5976
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MR. JACKSON: This is Pat Jackson. | have -- |
don't have an opening statenment.

HEARI NG OFFI CER KRAMER: Thank you.

M. Ritchie?

MR. RI TCHI E: Sure. This is Travis Ritchie with
Sierra Club.

| guess as an opening statement we have a few
t hings to say. First, we would |ike to thank the
Comm ttee for the order that came out and just recogni zing
t he substantial scope and scale of the inpacts that a
project of this size is |ikely to have, and we appreciate
that the Comm ttee recogni zed those i npacts.

We, unfortunately, don't think that the scenarios
t hat were brought up by the applicant are adequate to

address the concerns that the Commttee rai sed, and we'l|

be tal king about that in nore detail |I'm sure; but there
is still a substantial amount of inmpact on high-quality
Desert Tortoise habitat that | don't think was avoi ded.

Al so, the project didn't do anything to avoid or
m nimze a | ot of the other biological resources and ot her
resources that were brought up during the rest of this
proceedi ng.

And in the interest of time, | don't think we're
going to go over a |lot of those, but | do want to

hi ghl i ght that there were many issues aside from Desert

EHLERT BUSI NESS GROUP (916) 851-5976
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Tortoi se and bi ol ogical resources that were problematic in
our viewpoint, and those have not been addressed by the
reduce scenari 0s.

And then just generally, that this project at
this time is not ready for approval. Even with the new
scenarios, it just doesn't seem |like there's sufficient
information in various aspects, various impacts, and given
the very tight deadline of this year, which is sonmewhat
artificially imposed by external financing deadlines, it
just doesn't seem in our view, like this is capable of
get across the finish |line.

And we understand that those deadlines are not
necessarily in everyone's control here, but we don't see
that as a valid justification for giving short shrift to
some of these very inportant issues.

And then also just to point out that, California
is on the verge right now of doing something very
significant and very substantial regardless of the outconme
of this individual proceeding. W're about to put a vast
amount of solar thermal power out in the desert. And |
think it's really going to be more than has ever happened

in the history of the world. And this is a piece of that

granted, but we're still moving forward with those
proj ects. | believe Inperial was discussed this norning,
you know, this applicant is still moving forward with

EHLERT BUSI NESS GROUP (916) 851-5976
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various projects. And Sierra Club appreciates that and is
supportive of that concept, but with this particular
project, we don't see it as being appropriate to be part
of that very |arge devel opment of solar resources in the
desert because it just sacrifices too many things at this
time.

And with that, "Il yield

HEARI NG OFFI CER KRAMER: Okay.

ASSOCI ATE MEMBER BYRON: M. Ritchie, on a
I ighter note, but with do |like to get these things on the
record, didn't you get married in the |ast month?

MR. RITCHI E: Saturday. Yeah, after tomorrow I
may not be responding to your inquires as quickly.

ASSOCI ATE MEMBER BYRON: Well, thank you for
bei ng here.

HEARI NG OFFI CER KRAMER: The railroad, if you'l
pardon the pun, you've flooded us with information | ast
week, and | wonder if you could sort of set what |I'm sure
we're going to be hearing about drainage into context.

MR. LAMB: Certainly, Hearing Officer Kramer.
Steve Lamb for BNSF. And so that the record is clear, we
have today with us from BNSF in person here, David Ml er
We have two experts, Steve Metro and Douglas Ham I ton.

| would note for the record that while we do

appreciate the incredible time constraints that have been

EHLERT BUSI NESS GROUP (916) 851-5976
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11

pl aced on staff and this Commttee in dealing with this
particular issue, we would, in this instance at | east,
agree with Sierra Club that these are artificial funding
i ssues that should not drive the train; no pun intended.
And we have a situation here where we've been provided
with what we believe is a significant and radical
departure from what was originally put forth as the
outline and plan of this particular project.

There were 13 maj or aspects of this project that
were delineated in the Application for Certification; one
of them was detention basins. W'Il|l go into this in
detail, but we've been operating for months, well over a
year on that concept.

And now we have a situation where because this
Commttee felt that the footprint of the project was too
| arge for biological and cultural resources reasons, there
has been a conmplete elimnation of those detention basins.
And Dr. Chang, who is |I believe the expert proponent of
t hat concept is not here live and in person to question.
And while we appreciate the nature of people's vacations,
we have done cartwheels to comply with the schedule, and
have been unable to review everything. The coment that
we provided, the deluge information, | think is
i nteresting, because we've been trying the get information

and we haven't gotten it.
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And quite frankly, although there was a response
to our request, our data request by the applicant, we
asked the staff what the staff had received, because we
believe that it is important both under CEQA and NEPA t hat
we have an understanding on the record of what was
consi dered by the staff, and we don't know that, and we
find that to be very problematic. And we're prepared to
go forward because obviously the commttee is here, and we
will do so, and we will present our evidence, but we
believe that at this stage, to have this radical departure
wit hout really fully fleshing it out is really just,
frankly, not appropriate.

Thank you.

HEARI NG OFFI CER KRAMER: Okay. Anyone el se?

MR. BASOFI N: Joshua Basofin on behal f of
Def enders of W ldlife.

|'d like to first reiterate the Sierra Club's
sentiment and thank the Commttee for the order a couple
of weeks ago. We are that the Commttee recognized the
significant inpacts of this project. And | know it's a
difficult task to weigh the policies of the State of
California in getting online significant megawattage of
renewabl e electricity by the target deadline and also the
i mpacts to biological resources and other issue areas. I

know that's a tremendous task, and |I'd just |ike to show
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my gratitude and -- for that process.

Al t hough this -- the revised scenarios do
all eviate some of the inmpacts to the core density of
Desert Tortoise on the project site, unfortunately they
don't alleviate some of inmpacts to the corridors. And
that is what M. Aardahl has submtted his witten
testinony on. That's the north-south novenment of the
bi ghorn sheep, potential north-south movement of the
Desert Tortoises, and we'll be submtting evidence on
t hose issues today.

And | think that's all "Il say for now.  Thanks.

HEARI NG OFFI CER KRAMER: You're corridor concerns
are about the north-south and not the east-west corridor
then; is that right?

MR. BASOFIN: That's right, as of now, correct.

HEARI NG OFFI CER KRAMER: And you're basically
sayi ng that nothing changed effectively with this change.

MR. BASOFI N: Ri ght .

HEARI NG OFFI CER KRAMER: Okay. Since we have
till 3 o' clock for Dr. Chang.

MS. M LES: Excuse me, M. Kramer, could | also
provide a brief statement on behalf of CURE?

HEARI NG OFFI CER KRANMER: Oh, go ahead, sure.

MS. MLES: | would Iike to echo the sentiments,

with out reiterating them of Sierra Club and Defenders of
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Wl dlife regarding, you know, being grateful to the

Comm ttee for seeing and identifying, recognizing the
significance of the impacts to Desert Tortoise in this
project. And also | note that in the order it did say
that there -- that you were cogni zant of the fact that
cultural resources were not fully fleshed out at the point
that we were at in |ast evidentiary hearing, and so | just
want to state that we are still very concerned about the
number of questions that are unresolved with regard to
cultural resources, and |I think you'll get a sense of our
concerns through our testimny today and in the written
testinony that we submtted.

And I'd just like to also state that the Staff
Assessment that came out on Friday at out about 4:45 p.m,
which was alnost, | don't know, 150 pages, something like
that, it's extensive Staff Assessment, and we appreciate

staff's effort in putting that together; however, no party

has been -- has had time to meaningfully reviewthat
document. And so we don't think that the evidentiary
record should be closed today. We think that, in fact, we

shoul d be given an opportunity to review that document and
provide testimny on the staff's anal ysis. And | know the
Comm ssion regul ati ons provide for no sooner than,

t hi nk, 14 days before evidentiary hearings is when the

Staff Assessnment shoul d be rel eased. And t hat can, of
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course, be modified by the Commttee, but we think that
this -- you know, having that come out on Friday at the
end of day and is an abuse of the process. So | just
wanted to go on record with that.

And finally, I would like to request if you could
provide sort of an outline of what topics we're going to
go over today and in what order, 1'd really appreciate
t hat .

Thank you.

HEARI NG OFFI CER KRAMER: OCkay. Any ot her
statenment before | do that?

MR. BRI ZZEE: Yes. Bart Brizzee from
San Bernardi no County.

HEARI NG OFFI CER KRAMER: Go ahead, M. Brizzee.

MR. BRI ZZEE: Thank you

Yeah, we submtted evidence on Friday also, and |
think it's a cross-over between visual and cultura
resources, and we just wanted to give the commttee sort
of a quick overview on what the nature of that is.

The documents so far have established that you've
got a historic corridor through there by virtue of
Route 66 that cannot be mtigated, the inmpacts cannot be
mtigated. And our department of public works is
subm tting a proposal to mtigate those inmpacts, and it's

basically to upgrade the historic bridges that have
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traditionally been through there. And since you can't
mtigate the visual inpacts, you have to do it in another
ways, and that's our proposal.

HEARI NG OFFI CER KRAMER: Are you going to talk
mor e about that today?

MR. BRI ZZEE: Yes.

HEARI NG OFFI CER KRAMER: Okay. Okay. Well, the
order | was thinking about was to start with biology.
That's certainly one of the key topics. And then we have
drai nage, which in our lexicon is soil and water
resources. Sounds like | need to add visual and cultural.

M. Brizzee, do you have any argunent to nake
that this affects the county fire issue?

MR. BRI ZZEE: No, it's not related to the county
fire issue.

HEARI NG OFFI CER KRAMER: OCkay. So we're done
with that one.

What other topics would the parties suggest we
put on the list?

MS. FOLEY GANNON: Hearing Officer Kramer --

MR. JACKSON: This is Pat Jackson.

HEARI NG OFFI CER KRAMER: Okay. | think there was
a lady's voice.

MS. FOLEY GANNON: | think that was m ne.

HEARI NG OFFI CER KRAMER: ©Oh, okay. Ms. Gannon.

EHLERT BUSI NESS GROUP (916) 851-5976




© 00 N O O b~ W N Bk

N N NN NN R R P R R P R R R R
g b~ W N P O © 0 N oo 0o O N P+ O

17

MR. JACKSON: This is Pat Jackson.

HEARI NG OFFI CER KRAMER: Okay. Ms. Gannon wilt
go first, then M. Jackson

MS. FOLEY GANNON: Hearing Officer Kranmer, |
guess we received the county's testimny with regard to
the visual resource inmpacts, and we believe that that is a
matter which is not at all affected by these scenari os,
and this is testinony and evidence which -- on an issue
whi ch has been before the Commttee for quite some time
about the visual impacts associated with the project. And
this is completely new evidence and conpletely new
m tigation measures. And we object to the introduction of
t hat evidence at this tinme.

HEARI NG OFFI CER KRAMER: Do you want to respond,
M. Brizzee?

MR. BRI ZZEE: Yes. | believe we can make an
of fer of proof at the appropriate time as to the reason
for the Comm ssion -- Commttee to consider this. And |
haven't moved to have the evidence submtted yet, so --

HEARI NG OFFI CER KRAMER: Does anybody el se have
anything on -- relating to visual that they would want to
tal k about?

MR. LAMB: Well, this is Steve Lamb for BNSF.

I f the issue --

HEARI NG OFFI CER KRAMER: Let me stop you.
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On the phone, are you fol ks hearing M. Lanb
okay, because to ny ears it doesn't sound |like his
m crophone is working terribly well.

MR. BRI ZZEE: | hear him

HEARI NG OFFI CER KRAMER: OCkay. Good. We get
t hat phenomena here in our room soneti nmes.

MR. LAMB: | just want to state for the record
that the issue is timeliness, this -- we shouldn't be here
t oday because the evidence was cl osed here. So if that's
the issue in relation to San Bernardi no, then none of the
procedure we've been follow ng today is appropriate. And,
frankly, I'm astounded that the applicant would raise that
as an objection, giving the lack timeliness and the
materi al that they've submtted in this proceeding.

HEARI NG OFFI CER KRAMER: OCkay. M. Jackson, were
you on visual or sonething else?

MR. JACKSON: This is Pat Jackson.

Wthin a week or so ago, | vetted a letter for
t he applicant to consider the designated open routes, both
scenarios, still proposed to close TDC open roads. Those
i ssues, the issue of access and perimeter road have not
been addressed. For the record, | would also like to go
along with M. Lanb in stating that there's been al most
i nsurmount abl e evidence submtted in a short period of

time, and it is not appropriate to rush through this
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evi dentiary hearing process wi thout all the parties having
t he opportunity to review, consider, and comment on that
evi dence.

Thank you.

MS. BURCH: M. Kramer, if | could bring up one
other topic. Cynthia Burch for BNSF.

We find the changes to hydrol ogy have
significantly inmpacted our ability to process any
guestions to do with respect to access across our
properties. W've identified those in our decl arations.
So that's traffic and transportation. But we weren't
goi ng to speak about them individually today except to say
t hat we just can't process those until we know how we're
going to deal with hydrol ogy.

HEARI NG OFFI CER KRANMER: Could you maybe be a
little nore precise -- or let me ask, are you saying that
until you understand the exact drainage patterns, you
can't determ ne where access could be?

MS. BURCH: That is correct.

HEARI NG OFFI CER KRAMER: Now, till today you were
not tal king about creating any new access for any of the
parcels aside fromthe bridge, correct?

MS. BURCH: No, there are actually four requests
bef or e BNSF.

One is for an at grade or -- one is for a grade
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separation, which we're calling the bridge, which will
require us to site that bridge somewhere based -- and one
of the major issues will be its -- the inpact of hydrol ogy
on this project on that |ocation.

A second request was to use our right of way
north of our track. It's about a mle and a half to two
mles of right of way, and they propose to use it
begi nning in October of this year, as soon as this is
certified, to begin to set up their exclusionary fencing.
And they will be driving trucks down our right of way and
ot her vehicles. And that's a second request.

A third request is that we build an at-grade
crossing, a temporary at-grade crossing as soon as
possi ble so that it can be used in |lieu of that path
across the northern tracks, side of the tracks, and that
woul d be in the right of way, on both sides of the right
of way.

A fourth request is that they go across our
tracks and our right of way for emergency access to Parcel
1. It is the access that the fire departments have
request ed.

So we have four different requests that require
us to understand what the hydrology is going to be at the
site. And we have witnesses here to discuss it if

necessary.
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HEARI NG OFFI CER KRAMER: Okay. Are there any
other witness time constraints that we should take into
account ?

MR. BASOFI N: M. Kramer, 1'd just like to give a
heads- up. M. Aardahl is currently in another meeting for
the afternoon, and so if could have a heads up as to when
the intervenor biology panel is going to take place and be
able to tell himjust at least a few m nutes beforehand,

t hat woul d be very hel pful.

HEARI NG OFFI CER KRANMER: OCkay. So he just needs
alittle advanced notice.

MR. BASOFI N: Correct.

HEARI NG OFFI CER KRAMER: Okay. Any others?

Anyone on the telephone who's a witness have any
time constraints we need to be aware of?

MS. M LES: Simlarly, if you could give me just
a little advance notice for cultural then, since that --
it looks like that's probably going to come toward the
end, |'d prefer to not have Dr. Whitley wait the entire
hearing if possible.

HEARI NG OFFI CER KRAMER: Okay. We'll know in a
m nut e. My thought was we would start with biology.

M. Brizzee, do you have -- | think you said had
you witnesses on visual?

MR. BRI ZZEE: Yes, that's correct. Two wi t hesses

EHLERT BUSI NESS GROUP (916) 851-5976




© 00 N O O b~ W N Bk

N N NN NN R R P R R P R R R R
g b~ W N P O © 0 N oo 0o O N P+ O

22

HEARI NG OFFI CER KRAMER: Okay. Do they have tinme
constraints, because | think we have a threshold question

about whet her we're going to hear it or not, and we could

per haps resolve that now and then nmove -- how | ong do you
estimate it will take themto testify?
MR. BRI ZZEE: I think their testinmony is fairly

wel |l summarized in the report, so |I was going the make

t hem avail abl e for cross-exam nation, but | think one of
t hem can address the timng issue on why this issue is
com ng forward now.

HEARI NG OFFI CER KRAMER: Okay.

MR. BRI ZZEE: So |I'd so say no nmore than 10, no
nore than 10 m nutes.

HEARI NG OFFI CER KRAMER: Okay. Wel |, why don't
we start with visual then, then go to biology, then to
soil and water. And we'll suspend biology if we need to
at 3 o'clock. And then cultural and then traffic. And |
believe those are all the topics we identified.

We are certainly as a Commttee open to opening
up others if the need occurs to us, because |ike sonme of
you, we are -- you know, we have not fully absorbed these
materials. And so | think in almost all cases a brief
summary of what the testinmony covered and its concl usions
woul d be appropriate for -- probably for the benefit of

everyone el se.
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So, M. Brizzee, if you wish to address the
obj ections as to timeliness and that -- it does not appear
to be any connection between the proposed changes to the
project and this additional visual evidence, go ahead and
do that, and then we will rule on whether we should accept
evi dence in the visual topic.

MR. BRI ZZEE: Certainly. In fact, one of our
wit nesses is Roger Hathaway, who is a cultural specialist
with the county, who came forward with this evidence and
information. And actually, there are two aspects of
M. Hathaway's testimony, and he can correct me if | state
this incorrectly.

The first is that there are some evident m stakes
or errors in the Supplemental Staff Report Number 2 on
vi sual and cultural resources. And |I believe that he has
directly been in touch with Staff to bring about those
corrections, and to my know edge Staff does not object to
maki ng those factual corrections in the record.

s that right, M. Hathaway?

MR. HATHAWAY: Yes, that is correct. There is
evidence that errors and/or om ssions are, in fact, in a
manner of speaking tied to the visual in this instance,
because the suggested changes by the county with regards
to visual are based entirely on the findings or the errors

and om ssions in the cultural report. That sounds a
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little confusing, but it's actually fairly
strai ghtforward.

Let me address probably the biggest question that
was brought up, and that is why the county is providing
this information at this point in time. There are several
reasons.

The first is that | work for the Department of
Public Works as a cultural resources specialist, and
believe it or not, | don't want to offend anyone, but I
was until about three weeks ago, two and a half, three
weeks ago | was entirely unaware that the Calico Sol ar
Project existed. As astounding as that nay seem |
have -- it's a big county, and I'mthe only person doi ng
this type of work for the entire county for the Depart ment
of Public Works. So | have many, many other projects.

| was made aware of the Calico Solar Project in a
conversation that | had with National Park Service staff
regardi ng a proposed project that the county has for the
repl acement of a failed bridge right near the town of
Daggett. The county is proposing to replace that failed
bridge with a timber trestle kit bridge, which is a brand
new concept. Therein lies why the county is intervening
with this information at this point in tinme.

Number one, | was entirely unaware of the

project. To my know edge, the preparer, the consultant
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preparer, not staff, not CEC staff, but the consultant
preparer of the cultural resource |anguage to my know edge
did not contact public works, which is a little curious
because public works actually operates, maintains, and is
responsi ble for keeping the road open. And public works
has a rather |arge amount of information on the road just
on a general basis, much |l ess the historical.

So that's one of the reasons that the county
was -- at |east, public works was unaware that this
project was going on and that it m ght have an effect on
t he county-maintained portion of National Trails Hi ghway
or old Route 66.

So there are two reasons there. One, | was
unawar e of the project, was not aware of it until | talked
wi th National Parks Service staff too, the preparer, the
consul tant preparer did not contact, to my know edge, the
Department of Public WorKks.

And number three, and this the real key here, is
that this tinmber trestle kit bridge, which is included in
t he evidence provided or the material provided by county
counsel very recently, the concept of using a timber
trestle kit bridge did, in fact, develop during the nonths
of March, April, and May of this year -- or February,
actually February through April of this year. And we did

not really receive plans for our proposed tinber trestle
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kit bridge until | believe it was July, just a couple of
mont hs ago. And so all the pieces of the proposed puzzle
to mtigate really weren't there until really a couple of
mont hs ago. So that's why the information regarding
visual didn't come earlier on

Now, the visual inmpacts are sonmething that Park
Service staff -- | started to think about, and as naive as
| am | thought that this was a win-win situation for al
parties involved.

As a formof mtigation, receive nmonies to
replace those failing tinmber trestle bridges within the
area -- within the reach, the very narrow y-defined reach
visually inmpacted by the proposed project fromthe -- so a
cash-strapped county would get some funds to actually do
somet hi ng good for a national registered eligible
resource. And then here's where | guess | may have been
really naive is that in thinking that the proponent would
think this was a pretty great idea sinmply because --
(phone connection breaking up) -- it will probably be for
t hose hundreds of thousands or over time mllions of
people that drive along one of our nation's nost historic
hi ghways, Route 66 --

HEARI NG OFFI CER KRAMER: " m going to stop you
t here.

MR. HATHAWAY: -- and have their sense of feeling
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time and place and all sorts of other buzz words inpacted
by a very, very large sol ar project.

HEARI NG OFFI CER KRAMER: Let me stop you there
for a m nute. You need to repeat about the | ast 20
seconds, because somebody el se was maki ng noi se that
effectively muted you out.

MR. HATHAWAY: Oh, okay. Yes, sir.

HEARI NG OFFI CER KRAMER: Hol d on

And ot her people telephone, if you could nute
yourself if you have noise in your vicinity, we would
really appreciate it; otherwise, we do it to you and then
we may not notice when you want to speak.

Go ahead.

MR. HATHAWAY: Back up.

| had thought that this proposal would have been
viewed in -- it is viewed with great favor by the
Department of Public Works as a means of getting some nuch
needed funds to replace some bridges al ong Route 66 that
are failing. | probably -- and | thought the proponent
woul d think this was also a particularly good idea because
for all time, for the next -- | don't know how many years
the project is going to be there, but 30 to 50 years, al
t hose people that have their -- drive along Route 66 from
all over the world, whether hundreds of thousands or

mllions of people, the proponent can then say, | ook,
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here's what we did, we paid to have the visual -- the
vi sual character and quality of Route 66 restored by the
installation of these unique timber trestle kit bridges,
which really do make the appearance of the alignment
pretty much ook a ot more like it was when it was first
built in 1929, in this case 1929, not the 19- -- you know,
not the md-thirties or the late thirties as the report
says, that as it |ooked originally when it was first built
as Route 66.

And this is a concrete visual means of mtigating
a visual impact, which is alnost, to my know edge, uni que
in mtigating visual inmpacts for transm ssion |ines, for
railroad fly-overs, for all sorts of other things. Visual
i mpacts are notoriously hard to actually mtigate, and
this represents a possibly unique, at |east to ny
know edge, way to mtigate with a visual inmprovenment to an
historic resource rather than just talking a bunch of
pictures as are currently recommended in the staff report.

Pictures are nice, but this current proposal to
replace the failing tinmber trestle bridges that have been
massively altered, not as the reports say, that have
historic integrity. All of these bridges have, in fact,
been massively altered fromthe m d-1940s to the
m d- 1950s, and make them | ook a | ot nore |like they did

originally.
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So the way that | had envisioned this was it was
a conmpletely uni que opportunity. And I, once again, and
l'"'m -- somewhat naively, that | thought all parties

i nvol ved woul d believe to be and, in fact, support as a
uni que out-of-the-box means of doing something truly
remar kabl e.

And | have any evidence or backup that you would
like to know about with regards to the alterations and the
errors and om ssions in the existing historical
documentation that are, in fact, sinmply because the
informati on provided to CSTEC staff has to have been in
error.

HEARI NG OFFI CER KRAMER: Okay. SO0 you were not
sworn as a witness yet in this proceeding, right?

MR. HATHAVAY: Not yet, sir.

HEARI NG OFFI CER KRAMER: OCkay. Well, we're still
trying to get to the threshold question of whether we
shoul d accept this testinony.

MR. HATHAWAY: Hopefully | answered that, sir,
with the -- with that this is absolutely new information,

t he concept of using these timber trestle bridges wasn't

t hought of wuntil really several nmonths ago or earlier this
year, at the very earliest in the spring. The information
t hat we could have provided for this really wasn't

gat hered by the Department of Public Works until July and,
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to my knowl edge, really the historical nature and quality
of this project wasn't really well known at public works
until just when it was brought to my attention three weeks
ago by National Parks Service staff.

HEARI NG OFFI CER KRAMER: OCkay.

MR. HATHAWAY: That answers the question as to
why the county is responding or submtting information at
this | ate date. In reality, the county submtted the
information in as expeditious a manner as possible once
the errors and problems with the existing cultural report
were known to the County.

HEARI NG OFFI CER KRAMER: Okay. So what you're
asking is -- | assume you're asking for sonme help fromthe
applicant to finance this project; is that correct?

MR. BRI ZZEE: That is correct.

HEARI NG OFFI CER KRAMER: OCkay. " m actually
having a hard time, M. Brizzee, trying to find this
testinony. \What date was it emailed out?

MR. BRI ZZEE: It was submtted on the 17th.

HEARI NG OFFI CER KRAMER: And what does the county
believe the applicant's appropriate share of the cost
woul d be for this?

MR. BRI ZZEE: These two wi tnesses can correct nme
on this also, but |I believe there's seven of these tinber

bridges within the project boundaries. And the
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repl acement cost of each of these is $300,000. And
M. Biggs is available to testify and confirm that.

MR. BIGGS: That's correct. This is
Brendon Biggs with the county public works. That's a
correct statenent.

HEARI NG OFFI CER KRAMER: Now, the inmpacts that
were identified by staff were an effect on the sort of
visual vista, if you will, or the visual aura that goes
with being on Route 66. Are you suggesting that this
woul d somehow mtigate those i mpacts?

MR. HATHAVAY: | ' m suggesting that, sir, that it
would -- | don't believe that -- | don't want to take a
position not fully knowi ng what staff, CEC staff thinks
about this, but | doubt that you can mtigate to a point
of less than significance, and that was, | believe, the
final conclusion in the staff report.

However, this formof mtigation, the proposed
use of the timber trestle, the new fully-engineered tinmber
trestle bridge, which restores the highway's historic

appearance is an infinitely better, at least in ny

personal opinion -- |'ve been doing this type of work for
over 30 years -- that is a far better means of mtigation
t han just essentially taking a bunch of pictures. It has

t he opportunity to literally inmprove the visual |andscape,

the at-grade viewshed that drivers along Route 66 --
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hi storic Route 66 see. It will substantially restore it
back to what it |ooked Iike originally, and yet will read
as a new -- again, in following with the secretary of
interior's guidelines, these bridges will read as new

whi |l e substantially restoring the actual visual |andscape
or the above-grade vistas of the driver along Route 66.

So in nmy opinion, this -- personal opinion, this
is an infinitely better means of mtigation than the
current proposed mtigation of simply taking a bunch of
pictures, and |large format pictures, you know,
not wi t hst andi ng.

You may have to take some pictures anyway, but
the bottomline is that this type of mtigation is --
woul d be al most unique in the country because | don't know
of any other project -- | tried the find out, you know,
| ooki ng online where the visual or adverse effects of any
proposed | arge-scale project, power line, et cetera,
could, in fact, be mtigated by visually inproving the
Nati onal Register resource that was being adversely
affected or inpacted.

And so this is admttedly out-of-the-box
t hi nki ng, but | believe it's creative and is a solution
t hat woul d probably be of benefit to the proponent
t hroughout time sinmply because it would be -- a person

could, in fact -- the proponent could, in fact, basically
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the line to mtigate as best we can this inportant
historic resource. That's it.

The other thing is, is that -- please don't
separate this out -- that the actual report, the Staff
Assessment Part 2, does contain serious errors in fact,
and so that -- with regard to the actual cultural
resource. And | would happy to provide additional

information to correct those errors in fact as necessary.

33

But the effect -- but it does remain that there are errors

in fact.
The other problemis that the county does not

contend that these -- all of these bridges are

i ndividually eligible to the National Register, quite the

opposite. We believe that the fact that all of the

bri dges have been massively altered makes it so that those

bri dges cannot be regarded as having individual historic

significance. That doesn't mean that the alignment is not

significant, but that the individual bridges cannot be
regarded as historically significant.

So that's it. There are a number of different
sort of layers here, but in reality it's pretty
straightforward. It's a matter of the county did not

intend to delay until the last m nute. | made management

at the county, at public works and nuch higher |evel aware
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that there were these problens that existed. And county
counsel acted at the request of public works to make the
CEC aware of these errors and to provide what public works
regards as a very creative means of mtigating the
proposed project. Probably unique in the country.

That's it. That's pretty much it.

Bart, M. Brizzee, did |l -- should | clarify
anyt hing el se?

MR. BRI ZZEE: No.

Hearing Officer Kramer, | think you've heard both
t he argument for allowi ng the evidence as well as the gist
of what the evidence is.

HEARI NG OFFI CER KRAMER: Well, do you want to
t ake one nore shot at spinning the nexus for me, and then
we'll get to the applicant and staff and see what their
responses are.

MR. BRI ZZEE: l"m sorry. | didn't hear that
guesti on.

HEARI NG OFFI CER KRAMER: If you can take one nore
shot at explaining the nexus.

What |'m confused by is this seems to be talking
about making the, if you will, the resources that are
being affected by the project nmore, well, attractive and
bringing them back to where they were, but doesn't -- how

exactly this is going to mtigate the inpacts of the
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project is still uncertain in my m nd.

And while it may be appropriate to -- and | think
generally we would consider new met hods of mtigation that
are discovered later in the process, if it's -- if it
doesn't even have that feature, | really am wondering why
the Commttee should be considering it especially at this
late tinme.

MR. BRI ZZEE: AlIl take one more crack at it.

The project is going to forever, or at |east for
the life of the project and probably forever, visually
i mpai r what has been a historic visual scene associ ated
with Route 66. There is no mtigation that can bring that
to a |l evel of insignificance. There is, however, an
ability to mtigate the historical nature of the resource,
and this is the -- by putting in the historic bridges, at
| east we preserve that have aspect of the historic
resource where the visual impact has been i npaired
essentially beyond the ability to mtigate it.

HEARI NG OFFI CER KRAMER: And this would be done
at a cost of -- I'mdoing this in my head -- $5 mllion
roughly?

MR. BRI ZZEE: 2.1. It's $300, 000 per bridge for
seven bridges.

HEARI NG OFFI CER KRAMER: Oh. Seven bridges,

okay. | thought | heard seventeen earlier.
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MR. HATHAWAY: Roger Hat haway again, sir.

There's one other bit of information. This
second ditch bridge project that's referred to in the
mat eri al provided by county counsel is a pilot bridge
repl acenment project, and the County of San Bernardi no
proposes to replace all of the failing bridges al ong
Route 66 between Daggett and the Mountain Springs Road
exit on the 1-40 with simlar bridges. So it's -- so the
area adversely inpacted by the Calico Solar Project would
be a portion of a much | arger project that the county
plans. And it would be -- given the fact that the county
plans to replace 130 of these bridges rather than just 7,
a part --

HEARI NG OFFI CER KRAMER: I think we got the
poi nt .

MR. HATHAWAY: -- toward your whol e.

HEARI NG OFFI CER KRAMER: Are you about to expl ode
there? What is that noise in the background; or is that
just one of --

MR. HATHAWAY: Brendon and | are in an office.
We're now probably the only people in our building because
there is a fire drill going on.

(Laughter.)

HEARI NG OFFI CER KRAMER: You're going to get in

troubl e.
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MR. HATHAWAY: | know. If I'"mnot in trouble
al ready for thinking out of box, I'lIl be in trouble now.

HEARI NG OFFI CER KRAMER: Staff, did you want
respond to this at all?

PROJECT MANAGER MEYER: Just a clarifier really

37

qui ckly. It sounds like this is a cultural resource issue

and the visual |andscape of a cultural resource issue

rat her than a visual issue, so | think if everyone sort of

agrees that we'll focus this as a cultural issue rather

than a cultural and visual issue.

And we do have cultural staff here, and they can

come up and kick me if |I'mwong, but sort of nmy initia
i mpression is that the -- if the concern is the
increasing -- the original nature of bridges al ong

historic Route 66 and there's a concern about the project
degrading the visual, the vista, that it may make nore
sense to focus any -- you know, we're not saying we're

going to take a position on this at this point, but any

enhancement of Route 66 m ght make sense in an area that’
already more un- -- this isn't devel oped -- inmpacted by
devel opment. So if there's a nmore in tact historic area

of Route 66, it m ght make sense to focus mtigation in

S

t hat area rather than increasing the visual quality in an

area that we recognize is going to be inpacted, if that

makes sense.
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MR. HATHAWAY: Brendon can answer this, or | can.
The county has 130 of these different ti mber
trestle bridges that were built between 1929 and ' 31.

They're all basically 80 -- about 80 years old, or 80-plus
years old. They're all in to one degree or anot her
failing.

And the county will ultimately replace all of
them  And any suggestions as to whether the noney -- if
the mtigation monies -- if they the evidence is allowed

and the mtigation nonies are provided as, in fact,
m tigation, the county can find any number of bridges to
utilize the monies to replace.

You know, there are other bridges that are
probably in worse shape than the ones that may -- or that
may be in worse shape then the ones in that particul ar
reach visually inpacted by the proposed Calico Sol ar
Project, but we had -- for just practical purposes, we had
initially proposed to keep it just to those bridges
adversely impacted by the proposed Calico Sol ar Project.
But | think any -- the county would be open to any
suggestions there.

HEARI NG OFFI CER KRAMER: Ms. Gannon, your turn.

MS. FOLEY GANNON: Thank you.

First off, with regard to the county being

unaware of this project or these inpacts, the county has
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been an intervenor in this proceeding since May 14th. So
| think that the county as a whole was aware of this
project and the proposal and the analysis that's been
conpl et ed. So | think that that's not really a
justification for |late raising of this issue, which has

been a part of the project since it was originally

proposed.

Wth regard to the nexus between the inpact and
this new y-proposed mtigation, | really don't understand
it. We're talking about a visual inmpact fromthe project

on a resource, and then we're tal king about doing
something to improve bridges. That's not going to | essen
t he visual inpact, that's not going to have any effect on
the visual inpact, it will still be a significant
unmtigated i npact as a result of the project if the
project's approved and constructed. So | don't see how
you can tie what they're requesting to the inmpact that
they're proposing to address it.

And at the same time that they submtted the
suggestion about this mtigation measure, they also
subm tted the correction of saying that these bridges that
t hey want to have the work done on are not eligible
resources. So we're supposed to be using the noney for
m tigation for visual impacts to a cultural resource on

parts of that which are not eligible. It just doesn't
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make sense to me.

| don't think we're -- | understand that the
desire for the county to be able to have this -- these
bridges restored, | understand that they don't have the
financing to do that, but | just don't see the nexus or
t he connecti on between the inmpact that is being addressed
here. And again, it's an issue that | think should
have -- we really shouldn't be spending a |lot of time on
t oday when we're tal king about the new scenarios that have
been proposed. And this is something that has been part
of the project since it was proposed.

HEARI NG OFFI CER KRAMER: Okay. If you can one
more m nute of your time to point us to the portion of
their testimony that you believe establishes that the
bridges are not eligible.

MS. FOLEY GANNON: It's where they're providing
the corrections. This is where they're tal king about the
DPW concerns regarding the Supplenmental Staff Assessnment.
| believe this is where it is.

PROJECT MANAGER MEYER: And, Hearing Officer
Kramer, this is Christopher Meyer, staff.

There was a record of conservation between --
forgive me, | can't remenmber if it's Dr. Hathaway or --
Dr. Hathaway with the county and Kathl een Forest, the

cultural resource staff, who wrote this section on the
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built environment, so we docketed that record of
conversation, | believe it's been distributed to parties,

where Staff agrees with his characterization of it not

being -- of these having been continually
upgraded -- yeah, since they were originally built.
HEARI NG OFFI CER KRAMER: Okay. | think | found

it, Ms. Gannon.

MS. FOLEY GANNON: It'"s really -- that's the
whol e point of their DPW concerns regarding the
Suppl emental Staff Assessnent.

HEARI NG OFFI CER KRAMER: Al right. It's on
Page 1 of a sub part of their testimony called "DPW
Concerns Regardi ng Suppl enental Staff Assessment Part 2,"
a date of September 13, 2010, prepared by Roger G
Hat haway. And it says -- | think if | read it, then we
maybe don't have to make this a formal exhibit.

"DPW does not contest here that NTH/ Route 66 may
be eligible to the National Register of Historic Places,
however, DPW staff suggest that consideration be given to
the possibility that while the alignment may be eligible
to the NRHP, that the individual tinber trestle bridges
associ ated with the NTH/ Route 66 alignment are not
i ndividually eligible to the NRHP."

G ven that, which suggests that, if anything,

that the -- well, it says nothing about the visual effects

EHLERT BUSI NESS GROUP (916) 851-5976




© 00 N O O b~ W N Bk

N N NN NN R R P R R P R R R R
g b~ W N P O © 0 N oo 0o O N P+ O

42

on the alignment. And | gather that -- let me ask

Ms. Gannon, was the applicant intending to present any
addi tional evidence on visual to the effect that the
reduction in the project size will change the magnitude of
t hat i mpact?

MS. FOLEY GANNON: We were not. We provided
written summary testimony, and we can make the expert
avail abl e, but we don't have any -- we didn't have any
intention of presenting that |ive.

HEARI NG OFFI CER KRAMER: Okay. But what was the
effect of that testinmony? Were you arguing --

MS. FOLEY GANNON: There is no significant
reduction, it's the sane.

HEARI NG OFFI CER KRAMER: Same i nmpact, cunul ative

i mpact .

MS. FOLEY GANNON: Same cunul ative i nmpact,
correct.

HEARI NG OFFI CER KRAMER: Well, given that, and
given that it appears that the -- by the county's own

testinony that the bridges are not historic resources,

t here does not appear to be any -- or the purported

testi mony does not appear to be relevant, especially at
this | ate stage. Earlier on it may have been consi dered,
but now we are sinply |ooking for evidence that hel ps us

under st and what has changed in -- by way of the previous
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evi dence because of the change in the footprint of the

project. And this would not qualify as such evidence, so
we will deny the proffer of proof --
MR. HATHAWAY: If | may -- if I may -- if | may

interject there.

| suggest that you caucus with CEC staff, because
what the proponent suggested to me at | east appears to be
a rather | arge m sunderstanding of the secretary of the
interior's guidelines for historic preservation and the
way one treats |linear resources. \What the county is, in
fact, proposing is to -- is -- it's as if you have a
district of a thousand craftsman homes and there are
probably three hundred in those thousand that are, in
fact -- look Iike and a 1950s stucco boxes, and that
the -- to improve the proposed district, design guidelines
are put into play, under the secretary of interior's
gui delines, to replace those two- three hundred stucco
boxes with craftsman-style homes, you know, simlar or
referencing the craftsman style over time to inmprove the
adverse effects of time to that national registered
district.

The fact that the individual bridges are not
i ndividually eligible to the National Register does not
make the entire alignment not eligible. And it makes the

i mprovenent to those bridges just as viable, as suggested
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i ndi vidually eligible.
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In fact, | suggest that you strongly talk to CEC

staff about consulting with the secretary of the
interior's guidelines and -- with regards to adverse
effects and what is an eligible property.

PROJECT MANAGER MEYER: Hearing Officer Kramer,
can | just make maybe one clarification that --

HEARI NG OFFI CER KRAMER: M. Meyer.

PROJECT MANAGER MEYER: My understanding is that
staff's analysis, when they're tal king about inpacts to
t he viewshed of the Route 66, it's Route 66 as a district
basically. And those impacts, we're not |ooking at the

i mpacts to the bridges, the bridges are just a conmponent

and the -- whether or not those bridges in thenselves are

eligible or ineligible isn't going to weigh heavily in
staff's anal ysis because staff's analysis is |ooking at
Route 66, you know, the whole roadbed, not just the
bridges or things of that nature.

So | guess the way we were | ooking at this and
the way | would | ook at this, again, saying that this is
not -- that we've taken a position, is that if there was

to be mtigation of the inmpact of the project on that

vi ewshed of the roadbed, of the -- this -- you know, this

historic district, the bridges could fall into something
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that could be used as mtigation to inprove this historic
resource that is being imacted from a visual standpoint.

And not -- we're not | ooking at saying, okay, you
have to inpact a bridge to mtigate somewhere el se on a
bridge, it's just Staff recommended doing some mtigation
to address the fact that there was this inmpact to Route
66. So that's, | think, just not to get bogged down in
bridges as an issue.

HEARI NG OFFI CER KRAMER: | think that ship has
sai |l ed.

So what is Staff recommendi ng precisely?

M. Hat haway, thank you, but | want to hear from
sonmebody else for a little bit.

PROJECT MANAGER MEYER: Would you like me to
bring up cultural resource specialist?

HEARI NG OFFI CER KRAMER: Pl ease.

MS. FOREST: Good afternoon.

HEARI NG OFFI CER KRAMER: Good afternoon. Have
you testified before?

MS. FOREST: | have, and | have been sworn. |'m
Kat hl een Forest, cultural resources staff.
Wher eupon,

KATHLEEN FOREST

havi ng been previously sworn, testified as follows:

HEARI NG OFFI CER KRAMER: So what is staff
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recommendi ng, if anything, here?

MS. FOREST: In regards to the bridges
t hensel ves?

HEARI NG OFFI CER KRAMER: In regards to the
county's proposal and the county's request.

MS. FOREST: | spoke with M. Hathaway | ast
Monday, which | believe was the 13th, at which time he
informed me that there were some errors in staff's
anal ysis, that the information held by the county, which
they received from Cal Trans regarding the evol ution of
Route 66, including the bridges, had not been included in
the informati on provided in the AFC apparently. So there
were some di screpancies with the dates. He and | spoke
about this.

The documentation that he has apparently states
that the bridges were altered over time, and that would
not necessarily make them -- that would not necessarily
make them not contributing resources to the Route 66
district if there was one, if that makes sense, but it
does -- the discrepancy in the information, Staff believes
that it warrants further evaluation at this time to
determ ne whether or not the bridges would be contributing
features to a Route 66 district.

| s that hel pful kind of?

HEARI NG OFFI CER KRAMER: Hmmm So what woul d

EHLERT BUSI NESS GROUP (916) 851-5976




© 00 N O O b~ W N Bk

N N NN NN R R P R R P R R R R
g b~ W N P O © 0 N oo 0o O N P+ O

47

Staff do to investigate this?

MS. FOREST: The information held by the county
shoul d have been exam ned and i ncorporated into the AFC.
So | would recomend that that happen. However, even if
the bridges were determ ned to not be contributing, it
woul d not change Staff's -- the conclusions in the SSA
regarding the impact to Route 66.

HEARI NG OFFI CER KRAMER: \Which again was a
cunmul atively significant --

MS. FOREST: Correct.

HEARI NG OFFI CER KRAMER: And t hat woul d
cunul ative with what other projects? Do you recall,
general ly?

MS. FOREST: [''m sorry. | don't.

HEARI NG OFFI CER KRANMER: OCkay. So then does some
kind of contribution towards the cost of rebuilding or I
guess restoring -- let's use that word -- these bridges to
their original form is that, in your opinion, any kind of
mtigation for the visual inmpacts that were found?

MS. FOREST: It's not unheard of mtigation.

It's quite commonly used in the built environment. \When a
devel oper tears down one historic building, often
mtigation -- a mtigation required is to restore anot her
historic building. So it would be consistent with that if

it was consistent with the secretary of interior standards
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and the bridges were determ ned to be contributing
resources. And staff -- obviously staff didn't think of
this on their own, but they wouldn't -- it wouldn't be
somet hi ng we woul d oppose.

HEARI NG OFFI CER KRAMER: Okay. Does any ot her
party wish to add anything to this discussion?

MS. FOLEY GANNON: May we ask one question of
staff?

HEARI NG OFFI CER KRAMER: Certainly.

MS. FOLEY GANNON: It's a common mtigation for
visual inpacts, or it's a common mtigation for cultural
resource inpacts?

MS. FOREST: It's a common mtigation for
cultural resources inpacts.

MS. FOLEY GANNON: And is there a nexus, do you
t hi nk, between the visual impacts and restoring a bridge?

MS. FOREST: | believe that's beyond ny
experti se.

MS. FOLEY GANNON: Okay.

HEARI NG OFFI CER KRAMER: Okay. We're going to
caucus here for a mnute, go off the record.

(Thereupon a discussion occurred off the record.)

HEARI NG OFFI CER KRAMER: Okay. We're back on the
record.

We're struggling to and did not find a nexus
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bet ween t he replacement of bridges or, if you will, their
bei ng upgraded, | suppose, fromtheir current inperfect
representation of the past status to a nore perfect
representation of the past. But the nexus between that
and the visual inpacts that the project, the cumulative
vi sual inpacts that the project is having on the Route 66
corridor remain on unapparent to us. And for that reason,
al though I think we've discuss nost of what woul d have
been said in testinmny, we are going to deny the offer of
proof and not take -- or have any further discussion of
this particular question.

So we will move on to biological resources then.

MR. BRI ZZEE: Bart Brizzee fromthe county.

| would like to thank the commttee for taking
the time to consider this evidence.

HEARI NG OFFI CER KRAMER: Thank you. Of course,

t hat was not an adm ssion that we actually consi dered

evi dence.

(Laughter.)

MS. FOLEY GANNON: Hearing Officer Kramer,
before -- if we're going to begin with the biology, it

m ght be useful if we introduce testimny from Felicia
Bellows to just set out the scenarios that are the subject
of this discussion if that would be of assistance.

HEARI NG OFFI CER KRAMER: Yes. Are you goi ng put
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t hose up on the screen?

MS. FOLEY GANNON: We can put those up on the
screen.

HEARI NG OFFI CER KRAMER: Well, let's see. Okay.
That means you're going to use the podium conmputer?

MS. FOLEY GANNON: We will be.

HEARI NG OFFI CER KRAMER: So | will take care of
maki ng the podium the presenter. It's impossi ble. What
are people who are on WebEx, on the phone, are you seeing
anything at this point?

MS. SM TH: No

HEARI NG OFFI CER KRAMER: Okay. | have to make
t he podium the host, which makes me worried that | won't
get control back, but I'"mgoing to -- | guess that's the

step | have to take. So here we go.

Ms. Smth, are you seeing it now?

MS. SM TH: No

HEARI NG OFFI CER KRAMER: Okay. Let me go help
hi m Let's go off the record for a m nute.

(Thereupon a recess was taken.)

HEARI NG OFFI CER KRAMER: Back on the record.
Wher eupon,

FELI CI A BELLOWS

havi ng been previously sworn, testified as follows:

MS. BELLOWS: Okay. So what we've done here in
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response to the Commttee's order on September 3rd was to
go back and take a |l ook at the site and see what we could
do in response to your request to | ook at a means of
reduci ng i mpacts to biological resources, specifically to
t he Desert Tortoise.

So what we've done here is we've |laid out two
scenarios, and the scenarios we've | abeled as 5.5 and
scenario 6.

MS. FOLEY GANNON: And we have hard copies of the
figures if anyone would like to | ook at hard copies, we
can pass those out as well as |I'd also like to rem nd you
that Ms. Bellows did testify earlier in these proceedings
and she was swor n.

MS. BELLOWS: So if you take a | ook at scenario
5.5, 5.5 goes down, backs off the northern corridor even
further taking the acreage down from 6,215 acres to 4,613
acres giving us an overall megawatt size for the project
of 663.5. And, you know, the primary inpact there is that
it reduces the number of Desert Tortoises inpacted.

The ot her scenario is scenario 6, which takes
even further cut at reducing impacts to biological
resources. And here we have a reduction fromthe 6,215
acres down to 4,244 acres, give us an overall negawatt
size of 603.9 megawatts. Again, in this instance we have

moved down, by our own estimates, in terns of trying to
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get out of the 5 to 1 mtigation area conmpletely. Okay?

| think the important thing to note here is that
in designing the scenarios, we have not brought anything
t hat was not already included in the analysis new into the
anal ysis; in other words, we're within our origina
footprint, we've sinply reduced our footprint. The only
change that we have made to the project is that we have
removed the detention basins from both scenario 5.5 and
scenario 6.

The other thing, in terms of inpacts to consider,
is that, you know, as is included in our declaration and
our expert witnesses' testinonies, we have either no
change to impacts or reduction in inpacts across the board
on the two scenarios. And in that regard, we agree with
Staff's conclusions. Staff arrived at the same
conclusions, and we agree with those concl usions on
I mpacts.

In addition, | think that it's important to point
out the changes to the conditions. W do have changes to
the compliance conditions, particularly in bio. The
silver lining, of course, is that the mtigation costs go
down significantly. So those are the changes on the bio
side that we have noted in our testimony.

I n addition, the other change is on the detention

basi ns on Soil and Water 8. And on Soil and Water 8, we
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al so agree with Staff's conclusions on what is necessary
on Soil and Water 8.

| think that's all |I wanted to do in terms of
i ntroduci ng the scenari os.

HEARI NG OFFI CER KRAMER: OCkay. Now, when you
tal k about change conditions, are all of those changes
t hat you are requesting summrized in the Staff's --
suppl enmental Staff Assessnment Addendum or are there some
we need to look to in your testinmny?

MS. BELLOWS: | believe our numbers differ under
m tigation because we have stuck with our manner of
calculating mtigation, but I think that that's the
difference.

| think that's it, right?

HEARI NG OFFI CER KRAMER: Is it a difference of
any inmport or --

MS. BELLOWS: Yes. | believe we cal cul ate our
acreage cost at $500 an acre, and they calculated it at a
t housand doll ars an acre. I n addition, we have different
parcel size than they have recommended.

HEARI NG OFFI CER KRAMER: So we still get to
resolve that. But the base number of acres that need to
be provided, do you agree upon that?

MS. BELLOWS: The number of acres, yes. And in

addition, there's the phasing, our approach to phasing is

EHLERT BUSI NESS GROUP (916) 851-5976




© 00 N O O b~ W N Bk

N N NN NN R R P R R P R R R R
g b~ W N P O © 0 N oo 0o O N P+ O

54

different than their approach to phasing.

HEARI NG OFFI CER KRAMER: Do you want to explain
that difference then?

First let me ask you, are there any other
differences in the calculation of the -- | guess, if you
will, the deposit for the mtigation |ands, a security
deposit, besides the size of the parcels you assume and
the cost per acre?

MS. BELLOWS: I think that's it, yes.

HEARI NG OFFI CER KRAMER: Okay. Then on the
phasi ng, could you describe the differences just to put it
into context for everyone.

MS. BELLOWS: My understandi ng, and Staff took --
created Bio 31, that went through the phasing in a
different fashion than we did. W actually dealt with the
phasing in the individual condition. So our phasing is
dealt within Bio 17 and Bio 13 specifically as opposed to
staff dealt with it in Bio 31

HEARI NG OFFI CER KRAMER: But as far as function
goes, are -- what are the differences?

MS. BELLOWS: The other thing we pointed out, you
know, our approach to mtigation assumes that we are able
to nest mtigation. So to the extent we are able to
satisfy in -- with Desert Tortoise |ands, also the

m tigation necessary on the lizard, that it is nested and
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dealt with in that mtigation. It was in Staff's
recommended mtigation in Bio 31, it wasn't very clear to
me that that was what was being done there.

MS. FOLEY GANNON: If we can help clarify,
think the Staff was having the default that the security

was not nested, and we are proposing that the default is

that it is nested until it's denonstrated that additiona
m tigation would be required. So it's -- the presunption
is nesting is going to mtigate -- the land that's going
to be acquired is going to mtigate all the inpacts. |

it turns out that's not true, additional security has to
be provided. And Staff is it taking the opposite
approach.

HEARI NG OFFI CER KRAMER: Now, under the
applicant's approach then, could this scenario occur where
you' re devel oping the project, you' ve made your deposit,

your security deposit on the assunption that you're going

to find |lands that are -- that satisfy all the different
needs, nultiple use lands, if you will, and then -- but
you haven't gone to identify or purchase those yet. And

t hen for some reason you have to abandon the project, but
you've already disturbed the lands that the mtigation
woul d take care of, that could put staff then in the
position, or the agencies in the position, of having to

spend the amount of nmoney that can only buy the
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mul ti pl e-use property, but without being able to identify
some of that, and, therefore, they would be, if you wll
behind in that they didn't have enough money to properly
mtigate the inpacts of the project.

Woul d you accept that that's at | east a possible
scenari o?

MS. BELLOWS: It is a possible scenario, but in
terms of if you |ook at the actual -- what we're | ooking
at in terms of nesting, we're | ooking at the lizard, and
we're also | ooking at waters of the state. And the
numbers relative to the Desert Tortoise mtigation are,
you know -- are m nor conmpared to those figures. | mean,
the Desert Tortoise mtigation itself is quite | arge.

So you would think that there would be a very
good chance of being able to cover that one way or the
other, even if you did have that scenario arise.

HEARI NG OFFI CER KRAMER: So roughly the acres for
desert tortoise are how many? And then what would the
correspondi ng nunber be for the lizard?

MR. HUNTLEY: This is Chris Huntley.

MR. WHI TE: | have those numbers in front of me

MR. HUNTLEY: Oh, go ahead.
MR. WHI TE: Just, I'Il do it real quickly.

Under scenario 5.5, the total compensation
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acreage for Desert Tortoises would be 10,302. And under
scenario 6 it would be 8,452 as staff calculates, and |

t hi nk you guys agree. For the Mojave Fringe-toed Lizard,
it's quite a bit |ess. | think it's 210 acres
compensation | and.

HEARI NG OFFI CER KRAMER: So then, M. Wite,
right?

MR. WHI TE: Yes.

HEARI NG OFFI CER KRAMER: Are you confortable that
it's very likely that the applicant is going to be able to
nest in that for that?

MR. WHI TE: Not entirely, and that's why we
didn't recommend nesting with security. We do encourage
and we woul d expect the applicant to nest the mtigation
l and itself, and at that point the security would be
irrelevant.

But the Desert Tortoise and the Mojave
Fringe-toed Lizard don't entirely share habitat, and
certainly there is some habitat that would be occupied by
one species or the other, but not both. So that was why
we wanted to keep those separate. The same rationale
woul d apply to the streambeds.

HEARI NG OFFI CER KRAMER: And what -- how many
acres of streanmbeds were required? |'mrecalling roughly

a hundred and sone.
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MS. BELLOWS: 152 under 5.5, and 126 under
scenario 6.

HEARI NG OFFI CER KRAMER: Okay. So then we're
tal ki ng about, roughly -- what is the nonetary anmount of
the difference between a non-nested security deposit and a
nested security deposit roughly, using the staff's
assunmptions for parcel size and parcel -- or acre cost.

MS. FOLEY GANNON: It depends on what you add
into that, because also there is |ike the raven
management, which is another approximately half a mllion
dollars. W had asked for that to be phased so we could
pay it on a yearly basis.

So, | mean, if you add all -- if none of these
t hings are nested and the staff's conditions as they were
proposed were inmplenmented, | mean, we come up with that
number, you know, shortly, | don't think we have it on
fingers right now, but if you take all of those numbers
t ogether, my guess is it's going to be a mllion, around
t here.

MS. BELLOWS: It's going to be nmore than a

mllion; it's going to be somewhere -- if we take into
account all the different -- the different aspects, it's
going to be maybe two mllion, something of that

nei ghborhood is my guess.
HEARI NG OFFI CER KRAMER: Two million on
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twenty-five mllion or so?

MS. BELLOWS: Correct.

HEARI NG OFFI CER KRAMER: Okay.

MR. RI TCHI E: M. Kramer, this is Travis Ritchie
with Sierra Club. If I can add something on that issue.

HEARI NG OFFI CER KRAMER: Go ahead.

MR. RITCHIE: Just that we wanted to reiterate
staff's concern on -- the Mojave Fringe-toed Lizard
habitat is quite specialized, and | think this project
actually articulates that pretty well, and that on the
original 8,000 acre footprint, all of which is potenti al
habitat for the Desert Tortoise there were, | think, maybe
a hundred or so acres of Mojave Fringe-toed Lizard. So
it's far from assured that mtigation |and for Desert
Tortoise would include appropriate habitat for Mojave
Fri nge-toed Lizard, which speaks to them not being nested.
| mean, if they could nest them that's great, but until
we know that, Sierra Club wouldn't be confortable with
assum ng that they can be nested.

HEARI NG OFFI CER KRAMER: Ms. Bellows, did you
have more to add, or was that your background
presentation?

MS. BELLOWS: That's the background presentation.

HEARI NG OFFI CER KRAMER: Okay.

MS. FOLEY GANNON: And a procedural issue, at
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this point should we be nmoving to nove in her testinmony
and all the declarations attached to it, or do you want to
do that all at the end?

HEARI NG OFFI CER KRAMER: You know, what we're
going to have to do is give numbers to all these things at
some point.

MS. FOLEY GANNON: Yeah.

HEARI NG OFFI CER KRAMER: Unl ess sonebody really

feels a conpelling need, | think we can wait till the end
to do that.

MS. FOLEY GANNON: Okay. Thank you

HEARI NG OFFI CER KRAMER: We'll be mpotivated to do
it quickly, I assume, at this point.

(Laughter.)

MR. RITCHIE: M. Kramer, we do have some
cross-exam questions for Ms. Bell ows, whether this is the
appropriate time or not | will l|eave to you, but based on
her testimony and the altered footprints.

HEARI NG OFFI CER KRAMER: Okay. Was that going to
be all of your testimony on biology then or --

MS. FOLEY GANNON: This is her -- yeah, this is
her -- this is not all of our biology testinony. W have
our biology experts who are going the testify. This was
just Ms. Bellows giving the overview of the scenarios and

how we got here and some of the mtigation requirenments.
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HEARI NG OFFI CER KRAMER: Okay. \Why don't you
constitute the rest of your biology panel then, and then,
M. Ritchie, you can --

MS. FOLEY GANNON: | mean, because -- | would
suggest because we have 15 m nutes before Dr. Chang is
going to be on the phone, it may make sense to do --

HEARI NG OFFI CER KRAMER: Cross-exam

MS. FOLEY GANNON: -- Ms. Bellows, rather than
bringing up our two biol ogy expert wi tnesses who are
just -- 1 think there will be lots of questions for them
probably.

HEARI NG OFFI CER KRAMER: Wbuld you agree,

M. Ritchie?

MR. RITCH E: That's fine. My questions are
actually not specific to biology, they're just to the
altered project and Ms. Bell ows' testinony on that.

HEARI NG OFFI CER KRAMER: And how | ong do you
think you'll have about? Ten to fifteen --

MR. RITCHI E: Fifteen m nutes should be fine.

HEARI NG OFFI CER KRAMER: Okay. Go ahead, then.
CROSS- EXAM NATI ON BY MR. RITCHI E

MR. RITCH E: So, Ms. Bellows, | first wanted to
ask, there is, and you mentioned this, there is a reduced
estimate on the number of megawatts that will be

generated, correct?
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MS. BELLOWS: That is correct.

MR. RITCH E: And do you recall, in Barstow I
believe your testinony in response to staff's question, is
there some sort of a m ni mum amount of generation that was
required in order for this project to be feasible, you
answer ed, yes, or yeah, well, this particular project is
sized to nmeet the Edison PPA, so we have an 850- megawatt
PPA, and that's what the facility is sized to nmeet. I's
t hat an accurate statement of your testinmny?

MS. BELLOWS: That is correct.

MR. RITCHI E: So did the constraints of that
850- megawatt PPA change now that you don't have an
850- megawatt proposal ?

MS. BELLOWS: They not at all.

MR. RI TCHI E: So is it fair to say you don't have
a PPA for the project as proposed?

MS. BELLOWS: It is not fair to say that.

MR. RI TCHI E: Is there -- would you -- how woul d
you characterize the scenario noving forward with the PPA
with the PPA given the reduced project footprint?

MS. BELLOWS: We are fortunate with the Edison
PPA that we have a Phase 1 and a Phase 2. Phase 2 is 575
megawatts; Phase 1 is 275 megawatts. Phase 2 is dependent
on Edi son going through a full CPCM process, as you're

awar e. So at the earliest, that would come online in
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2013, or be ready to accept nmegawatts in 2013.

So the approach moving forward is to accept the
project as is, permt it, and then | will go back
afterwards, between now and 2013, and try to resolve the
addi ti onal megawatts either at another site or nearby.

MR. RITCHIE: And so | believe there was a
statement you had made during workshop that essentially
Phase 2 is a long way off and we can try and fix it before
then. That seenms to be summary of what you just said as
wel | .

MS. BELLOWS: That's what |'m saying, yes

MR. RITCH E: So but there's no guarantee then
t hat you would be able to find those 850 megawatts based
off what's currently proposed.

MS. BELLOWS: That's correct.

MR. RITCHI E: And so what would happen if we
don't have 850 megawatts when 2013 comes around and
there's a PPA that says that you're to deliver 850
megawatt s?

MS. BELLOWS: My performance bond woul d be taken
fromme for that anmount of the megawatts.

MR. RITCH E: And is Edison required to accept
the total project size, whatever that m ght be, that 600
megawatts or so?

MS. BELLOWS: It is.
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MR. RITCH E: And so would you be adjusting the
price per megawatt moving forward?

MS. BELLOWS: I mght try, but | don't know how
successful I mght be in that effort.

HEARI NG OFFI CER KRAMER: M. Ritchie, what's the
rel evance of this line?

MR. RI TCHI E: Part of the presentation that we've
been given is that prior to |last week was that this
project was specifically sized at 850 megawatts because
t hat was the drop-dead price that they could afford to do
this project, that the PPA allowed for themto do this
project, and that if we dropped bel ow 850 megawatts, we
are at risk of not having a project.

And so given that there are substantial resources
on the line to be sacrificed for this project, I'm
concerned that we don't have a viable contract for the
purchase of this -- of these nmegawatts. If this really is
that slima margin and they can't afford to drop back 850
megawatts, which | believe was the inpression | got at
| east from Barstow, then we're putting up a | ot of
resources that are going to be gone forever for project
t hat may not be financially feasible.

And so | think it's extremely relevant to the
reduced acreage alternatives that have been put forward,

and | also think that it's very different than the

EHLERT BUSI NESS GROUP (916) 851-5976




© 00 N O O b~ W N Bk

N N NN NN R R P R R P R R R R
g b~ W N P O © 0 N oo 0o O N P+ O

65

testinony that we heard in Barstow where | believe it was
M. Basofin specifically asked if the applicant at any
time considered a smaller footprint project, and

Ms. Bellows' testinmony was we did not. It was really -- |
mean, it really was a negotiation with Edison, and that is
what we submtted in our RFP process, and that's what we
negoti ated with them

So in Sierra Club's view, there doesn't appear to
be adequate assurance that we're going to even put these
megawatts online, and we're risking so nuch at this stage
in order to do that.

And again, this just goes to the point that
perhaps in two years we can figure this out, but we can't
figure out it out right now, and we can't figure it out
t oday, but all these resources are going on the table
t oday.

ASSOCI ATE MEMBER BYRON: M. Ritchie, this
Comm ssion in the past has permtted -- | should say we
have granted applications for certification for projects
t hat did not have Power Purchase Agreenents. In fact,
we' ve done recently one that is a solar project as well.
So the logic breaks down a little bit in that regard. And
| have every reason to believe the applicant was being
truthful and they had not considered a smaller plan, given

t hat that's what their original Power Purchase Agreenent
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was for.

In fact, these issues around Power Purchase
Agreement are not necessarily relevant, although I'mvery
interested in them given our other responsibilities here
at this Comm ssion, there's a |lot of confidentiality
i ssues around them And I -- and I'm-- | welcome your
guestioning the applicant in this regard because we | earn
a lot nore at this Comm ssion, but it's just not terribly
relevant to this decision.

MR. RI TCHI E: | understand your point. And
setting aside the other solar project that you reference,
this project is not |ike, say, a natural gas power pl ant
t hat we would be proposing. The footprint of a natural
gas power plant is dramatically smaller than something
i ke this. So if there's not a PPA, if kicking the can
down the road doesn't work, and the CPUC proceeding is
hung up, the inpacts are very different. You don't have
carbon em ssions spewi ng out of a natural gas plant if it
never goes online, or if you shut that plant down, those
em ssions stop. But what we're talking about here and
still with this project, is 4,000 acres at |east, and it
may be phased, so, you know, maybe we're just talking
Phase 1, but we're still talking about thousands of acres
of a resource that you can't get back. So it's a

different analysis, | think, in this context than it is in

EHLERT BUSI NESS GROUP (916) 851-5976




© 00 N O O b~ W N Bk

N N NN NN R R P R R P R R R R
g b~ W N P O © 0 N oo 0o O N P+ O

67

ot her power plants and ot her PPAs.

ASSOCI ATE MEMBER BYRON: | understand, but -- and
there are, | believe, over 9,000 megawatts of natural gas
fired power plants that this Comm ssion has permtted in
the | ast, say, eight years, but they were not built. And
| think that's the case that we would see in this
situation as well. The plant would |likely not be built
unl ess they've got a market for the power.

MR. RI TCHI E: Except that we're tal king about
building it by -- at |east part of it by 2010. And so
t hese resources start to be sacrificed this year. | mean,
we're tal king about a nonth. And, you know, if it falls
apart, it falls apart, but this isn't something that I
t hi nk we should be giving up so sightly on a what-if, you
know, we'll be able to figure it out |ater.

And 1'Il leave it at that. | understand your
comments as wel |.

MS. SM TH: Actually, M. Kranmer, this is Goria,
can | just interject something?

HEARI NG OFFI CER KRAMER: Go ahead.

MS. SM TH: Setting aside the issue of the PPA,
we did request in Barstow a rationale for not |ooking at a
reduced project footprint that would perhaps potentially
reduce project inmpacts, and we were told that it wasn't

feasi bl e, and no, a reduced project could not be | ooked at
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and woul d not be | ooked at because of these unknown
financial and PPA constraints. And we all took that, you
know, on faith.

And now we find ourselves here at the end of
September with all of a sudden given the Commttee's
order, memorandum that we -- all of a sudden we can | ook
at a reduced project. So | guess my point is perhaps if
we had | ooked at this a year ago or six nmonths ago and in
the fullness of tinme been able to fully analyze it, it may
have made nore sense, but it wasn't just -- there was
i ncredi bl e pressure that the original footprint would not
be approved that got themto concentrate their m nds and
| ook at a small project.

So we feel like, I mean, frankly, there's a
little bit of unfairness here. W asked them -- they were
asked in good faith a long time ago to | ook at a reduced
project, and they said it wasn't feasible.

HEARI NG OFFI CER KRAMER: Okay. Well, your point
i's noted.

So, M. Ritchie, did you have other questions
or --

MR. RITCH E: Only if I could just ask that
Ms. Bellows, when | recharacterized your testinmny there
for the Comm ssioners, if that was an accurate

representation of your prior testinmony.
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HEARI NG OFFI CER KRAMER: Could you recharacterize
it?

MR. RI TCHI E: | believe M. Basofin asked did you
consider at any time proposing a facility with a smaller
generating capacity. And your response was, we did not, |
mean it really was a negotiation with Edison, and that is
what we submtted in the RFP process. And that's what we
negoti ated with them

And then also asked if it was possible to change
t he cost paranmeters of that.

You responded, | think it would be very difficult
to do so, renegotiating a PPA at a higher price is very
difficult, and Edi son would certainly have the right the
come back and say no.

MS. BELLOWS: That still stands.

MR. RI TCHI E: No further questions.

HEARI NG OFFI CER KRAMER: Okay. Do any ot her
parties have any questions? And it could be about her
portion of the biology testinony or sort of the general
lay of the land with regard to these two new footprints.

MS. MLES: This is Loulena Mles. And | do have
a coupl e questions.

CROSS- EXAM NATI ON
MS. M LES: Regardi ng the detenti on basins

removal , | just want to get clarified whether there are
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any detention basins that will be included the proposed
project, and | mean any internal or external sedi ment
debris basins, anything |like that.

MS. BELLOWS: There are some retention basins
that are -- if you | ook at our testimny, our experts
testified to the facts that there are some retention
basi ns around the main services conpl ex.

MS. MLES: And -- okay. So only around the mai
services conmpl ex.

MS. BELLOWS: That's correct.

70

n

MS. MLES: And did they -- did the testimny
explain how big they will be, the actual size?
MS. BELLOWS: | believe they did. " m not quite

sure on that though.

MS. M LES: Okay. And al so, have you -- do you
know whet her the Desert Tortoises have been checked
recently to determne if they've gone into hibernation at

the project site or in the project region. And | can hol

d

t hat question off for your biologist if you don't have the

answer .
MS. BELLOWS: We have not done that.
MS. MLES: Okay. And my |ast question is a
mul ti-part question. It's regarding the plans that the
applicant will need to prepare and present to the Energy

Comm ssion 30 days prior to any site mobilization,
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construction, and translocation activities.

Where is the applicant at in preparing those
pl ans?

MS. BELLOWS: We are working on a daily basis
with the CEC' s compliance officer. So we have a schedul e
and are working through all of that and submtting the
vari ous plans that we have to submt under the conpliance
conditions as they stand today.

MS. MLES: So you are actively -- you've
subm tted some of the plans at this point; is that
correct?

MS. BELLOWS: Absol utely.

MS. MLES: So specifically, do you know i f
you' ve submtted the weed management pl an?

MS. BELLOWS: Yes.

MS. MLES: And the draft special status plant
m tigation plan?

MS. BELLOWS: | know | have read that. | would
have to go back and see if we've submtted that formally
or not, but | have definitely seen that draft.

MS. M LES: The burrowi ng owl nonitoring and
mtigation?

MS. BELLOWS: Yes.

MS. M LES: The final bighorn sheep mtigation

pl an?
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MS. BELLOWS: | think so.

MS. MLES: And is it possible then that these
pl ans coul d be docketed, because they are definitely
rel evant to the proceedi ngs?

MR. OTAHAL: Just as a review ng agency, no,
because those all in draft, and there's various fol ks that
are still comenting on that, so they are not rel easable
at this point.

MS. M LES: And have they been submtted to the
Energy Comm ssion, to the CPM?

MR. OTAHAL: Drafts have on those.

MS. MLES: | believe then that those would be
rel easable if they've been submtted to the Energy
Conmi ssi on.

M. Meyer?

PROJECT MANAGER MEYER: Sorry. "' m maki ng sure
have the right staff available later.

Coul d you please repeat the question?

MS. M LES: Yes. | was wanting to get a copy or
l'd like the plans that have been submtted to the CPM
thus far to be docketed so that the parties can review
t hem Plans |i ke the weed management plan and the
bot ani cal survey report.

PROJECT MANAGER MEYER: | will check with the

conpliance unit -- the conpliance project manager to see
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whi ch plans have cone in, because they've not come across
my desk, so --

MS. M LES: Okay. |'"'m sorry to take up the time
at the hearing on this, but these are very important to
our review of biological resource inpacts for this
project. So thank you.

| have no further questions for Ms. Bell ows.

HEARI NG OFFI CER KRAMER: Okay. Any ot her
intervenors, including those on the tel ephone?

MR. LAMB: Steve Lamb for BNSF. | have a couple
guestions in relation to some of the comments that she
made about Soil and Water 8.

HEARI NG OFFI CER KRAMER: Go ahead.

CROSS- EXAM NATI ON

MR. LAMB: You just testified that you agreed
with staff's Soil and Water 8. Are you referring to the
Soil and Water 8 that was submtted with the Suppl ement al
Staff Assessment of |ast Friday?

MS. BELLOWS: That's correct.

MR. LAMB: Okay. Do you recall the August 25th
hearing in this particular room where that was discussed,
Soil and Water 87

MS. BELLOWS: | do.

MR. LAMB: Do you recall your counsel stating for

the record, on the transcript at page 317 lines 10 through

EHLERT BUSI NESS GROUP (916) 851-5976




© 00 N O O b~ W N Bk

N N NN NN R R P R R P R R R R
g b~ W N P O © 0 N oo 0o O N P+ O

74

17, "Prior to installing any SunCatchers or construction
of the detention basins, project owner shall pay for a
hydr ol ogy study comm ssioned by BNSF which will determ ne
the inpact, if any, on the rail safety and BNSF operation
of its planned placenment of SunCatchers and detention
basi ns and determ ned appropriate mtigation measures if
necessary to be paid for by project owner"?

MS. BELLOWS: | do.

MR. LAMB: And did she make that statement with
your authorization?

MS. BELLOWS: She did indeed.

MR. LAMB: And do you agree with that today?

MS. BELLOWS: | think that -- | think that the
approach has changed a little bit in the sense that the
detentions basins, we are suggesting that the detention
basins are no | onger on site. I think the notion,
however, is that we have no probl em what soever in
performng a study to prove out the |ack of need or

| ack -- the -- not needing them detention basins, let's
put it that way.

MR. LAMB: Okay. Well, you understand that
Staff's Suppl emental Assessment of Friday determ ned that
there wasn't sufficient information provided by Dr. Chang
to support the theory that detention basins weren't

necessary, right?
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MS. BELLOWS: Ri ght. And that we would have to
t ake another look. And I'mfine with that.

MR. LAMB: All right. And you understand that on
t he 25th, through your counsel, Calico Solar stipulated to
pay for a hydrol ogy study comm ssioned by BNSF, right?

MS. BELLOWS: And | have no problem paying for a
study.

MR. LAMB: Okay. Comm ssioned by BNSF.

MS. BELLOWS: | have no problemwith that.

MR. LAMB: And that whatever appropriate
mtigation measures would be paid for by the project owner
prior to inplenmentation.

MS. BELLOWS: Understood.

MR. LAMB: Okay. Now, just so | understand this
before Dr. Chang testifies, | want to get --

DR. CHANG: Yeah. I"mon the Iine already. Can
you hear me?

MS. BELLOWS: We can, Dr. Chang.

DR. CHANG. Yes. Can you hear me on the phone?

MS. FOLEY GANNON: Dr. Chang, we can hear you.

We will be taking your testimony in a few monents.

DR. CHANG: Okay. ["11 just hold on.

MS. FOLEY GANNON: Thank you.

MR. LAMB: Okay. | just -- did you get a chance

to review the testinony of any of the people that we put
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into evidence?

MS. BELLOWS: | did.

MR. LAMB: Okay. And did you reviewthe
hi storical reference that was done?

MS. BELLOWS: Specifically to?

MR. LAMB: Well, we had a number of people that
testified. We had David MIler, we had Steve Metro, and
we had Douglas Ham lton. And in Steve Metro's prepared
direct testimony, he recounted the history of the
detention basins at least in this matter. Did you | ook at
t hat ?

MS. BELLOWS: | did.

MR. LAMB: And Did you find that it was accurate?

MS. BELLOWS: | didn't look at it in the sense of
goi ng back and docunment whether it followed exactly.

MR. LAMB: Okay.

MS. BELLOWS: In general, | would say that it was
fine.

MR. LAMB: So would you agree that just generally
as February of 2010 that the plan was to have debris
basins in the northern portion?

MS. BELLOWS: Detention, slash, debris basins,
yes.

MR. LAMB: And you understand there's a

di fference between debris basins and detention basins,
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correct, ma' anf

MS. BELLOWS: Yes. My engi neers have corrected
me nunmber of times so far.

MR. LAMB: And you understand that the plan at
that time called for detention basins scattered throughout
the site --

MS. BELLOWS: | do.

MR. LAMB: -- that sedinment and water fromthe
debris basins would be directed to the detention basins,
right?

MS. BELLOWS: | do.

MR. LAMB: And now there are no debris basins and
no detection basins?

MS. BELLOWS: Correct, there are only retention
basi ns.

MR. LAMB: Okay. If | understand correctly what
happened, there was a report that was done in July that
came up with a determ nation that there shouldn't be
detention basins according to Dr. Chang, right?

MS. BELLOWS: \What | belive he's referring to,
his own report, there was also --

MR. LAMB: Yes.

MS. BELLOWS: -- a quite -- you know, we're
movi ng forward on the engineering of the site. And

Mort enson Construction, our contractor, came up with a
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determ nation that -- for the first time to us, that, hey,
you know, you really don't need these, why are you putting
them in?

And we insisted on putting themin for
mai nt enance perspective, but they continued to insist that
we remove them

So we asked Dr. Chang to | ook at, because
Dr. Chang was working for us on |IVS, and Dr. Chang | ooked
at it and | also canme to the conclusion that we didn't
need detenti ons basins.

We then | ooked at it, we said, okay, that's fine.
Even in a workshop we attenpted to take those out. There
was -- turned out to be more problematic removing them
than | eaving themin fromthe perspective of change at
that |ate a date, so we left themin with the notion that
maybe we woul d go back revisit it |ater. So we |left them
in.

MR. LAMB: Okay. So let me get this straight.
In July of this year, you received a report from one of

your experts that detection basins aren't necessary.

MS. BELLOWS: From our contractor, who will be
actually constructing our balance of -- plant contractor,
who will be constructing the balance of plant on the

facility.
MR. LAMB: Okay. But M. Bile and M. Moore
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testified on your behalf in early August saying that you
wer e pronoting detention basins at that tinme.

MS. BELLOWS: That's true. Agai n, we were
| ooking at it -- fromthat perspective, this was the
contractor comng to us with their own internal
concl usion, and we needed to run it down ourselves.

MR. LAMB: Okay. All right. Did you ever advise
BNSF t hat that was going on?

MS. BELLOWS: From the detention basin
perspective, no, we did not.

MR. LAMB: Did you ever advise the CEC?

MS. BELLOWS: Actually, we did have -- at the
wor kshop, at one of the workshops we di scussed whet her we
should remove the detention basins or not.

MR. LAMB: At the |l ast workshop.

MS. BELLOWS: No. Actually, this was in -- |
want the say in August.

MR. LAMB: The July report that you received,

t hat was from your contractor?

MS. BELLOWS: Correct.

MR. LAMB: Okay. They went on site and did that
wor k?

MS. BELLOWS: | believe so. | know Mortenson has
been our on site. | can't really speak to whether the --

t heir hydrol ogi st has been on site for that or not.
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Dr. Chang certainly was, but | can't speak to that right
now.

MR. LAMB: Have you | ooked at that report?

MS. BELLOWS: The Mortenson report.

MR. LAMB: Well, whatever the July report is.

MS. BELLOWS: Yes, |'ve | ooked at it.

MR. LAMB: You view that as the Mortenson report?

MS. BELLOWS: Well, again, let's differentiate
bet ween the Chang report and the Mortenson report. What ' s
been -- so the Mortenson was just a rough, general report

saying, in our view, it would be nore econom cally
efficient for you not to build the detention basins.

MR. LAMB: Then the Chang report was in July,

right?

MS. BELLOWS: Correct, later.

MR. LAMB: Okay. When in July?

MS. BELLOWS: | don't recall off the top of ny
head.

MR. LAMB: You recall that in the Chang report of
July of this year there area a number of photographs where
peopl e are standing under railroad trestles?

MS. BELLOWS: St andi ng near them that's correct.

MR. LAMB: St andi ng near them right?

MS. BELLOWS: Ri ght .

MR. LAMB: And you understand that BNSF only
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granted access for survey to the BNSF right of way after

August 2nd, right?

t hat, but

MS. BELLOWS: Quite honestly, I'm not aware of
that's fine. | accept that.
MR. LAMB: Well, can you explain to us then what

peopl e were doing on our right of way prior to a grant of

access?

MS. BELLOWS: My understanding is that Irene had
a discussion with the nanme -- what is his name? Greg?
forget his nane. "Il go look it up. And inform himthat

we woul d be out on the site that day.

MR. LAMB: | don't have any further general

guestions.

anyt hi ng.

Well, they're not wearing any safety gear or
You're aware of that?

MS. BELLOWS: I am

MR. LAMB: And you know BNSF never |ets anybody

go on the right of way without that, right?

MS. BELLOWS: I am And she's passed safety

training as well.

you want

MR. LAMB: But she's not wearing any at the tinme.
MS. BELLOWS: No, | wunderstand.

MR. LAMB: Okay.

HEARI NG OFFI CER KRAMER: Okay. Ms. Gannon, did

to take Dr. Chang through his summary of his
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testinony, and then -- M. Meyer?

PROJECT MANAGER MEYER: Sorry to interrupt. Just
a very quick housekeeping on our end for staff
availability.

On cultural resource, does anyone anticipate -- |
know we tal ked about that later, I"'mnot -- I"mtrying to
figure out if it's our prehistoric or any of the cultura
resource in our supplemental addendum if we're going to
cover that and about when so can | deal with staff
availability this afternoon. Because | have cul tural
staff available to about 5:00 unless | get themto make
anot her arrangements

MS. FOLEY GANNON: The applicant doesn't
antici pate any questions for your cultural staff.

MS. M LES: CURE does have questions for staff on

cultural resources.

HEARI NG OFFI CER KRAMER: OCkay. Well, | guess we
could -- if necessary, we could reorder them try to get
t hem out by 5:00 after -- | mean, now that we've gotten

into Soil and Water, we barely got into biology. Bi ol ogy
will slip now, perhaps, to after cultural unless that
causes some other concern.
PROJECT MANAGER MEYER: Thank you very much.
HEARI NG OFFI CER KRAMER: Woul d that -- |'m not

hearing any concern. Okay.
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Al'l right. So Ms. Gannon - -

STAFF COUNSEL ADANMS: Hearing Officer Kramer,
staff has a question for Ms. Bell ows. Do you want us to
take care of that now?

HEARI NG OFFI CER KRAMER: No. | think since
Dr. Chang is on what's probably a relatively expensive and
per haps even tenuous, and he may have people |ining up,
staring at himpolitely at the noment, but not so in a few
m nut es, perhaps we should get to him

STAFF COUNSEL ADAMS: Okay.

MS. FOLEY GANNON: Thank you.

Dr. Chang, are you there?

DR. CHANG: Yes, |'m here.

MS. FOLEY GANNON: Dr. Chang has submtted
testimony previously in these proceedings.

HEARI NG OFFI CER KRAMER: And was - -

MS. FOLEY GANNON: And he has not -- |I'm sorry.
He gave testimony in another proceedi ng.

HEARI NG OFFI CER KRAMER: Okay. So, Dr. Chang, if
you could raise your right hand.

DR. CHANG:. Yes, sir.

Wher eupon,
HOWARD H. CHANG
havi ng been duly sworn, testified as follows:

HEARI NG OFFI CER KRAMER: Okay. If you could
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spell your first and | ast nanme for our court reporter.

DR. CHANG. Yes, sir. Howard H. Chang. Chang is
spelled C-h-a-n-g.

HEARI NG OFFI CER KRAMER: OCkay. Ms. Gannon, go
ahead.

DI RECT EXAM NATI ON

MS. FOLEY GANNON: Dr. Chang, | believe the
parties are famliar with the witten testinony that you
provi ded. If you could just provide us a brief summary of
t he analysis that you conpleted on the site in determ ning
whet her you believe the detection basins were unnecessary

to support the project.

DR. CHANG. Okay. | can testify very briefly, as
you said. You know, | saw the site extensively. | 1 ooked
at the alluvial fans, | | ooked at the washes on both sides

of the railroad.

You know, that site, we have alluvial fans with
washes. They were established over a very long time,
geol ogical tinme, to reach an approximte equilibrium W
do have a state of equilibriumright now. That is, the
alluvial fan has been formed under the inflow of water and
the sedinment. They also apply fromthe drainage basin of
t he al luvial fan.

You can see that alluvial fan has been undergoing

some degree of aggregation; that is, the topography has
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been building up very slowly because there's the sedi ment
comng in that settles on alluvial fan to build up
alluvial fan very, very slowy. It reaches the state of
equilibrium

Now, if we put in the basin detention, detention
basins will definitely cut off the sedi ment supply to the
alluvial fan and to the washes. That is going to upset
existing equilibrium Now, the washes will respond to a
deficit of sediment supply by reversing its train of
aggregation or deposition into erosion and a degradati on.

The washes will become deeper in the process and
the erosion developnent. That is going to capture nore
flow. Now, when the flow increases, when the water depth
i ncreases, that increases sediment transport. Sedi ment
transport is a very sensitive to the velocity and also to
t he water depth. When that happens, we're going the see

conti nued degradation and formation of gullies on alluvial

fan.

Well, basically existing equilibriumwll be
upset. That gully would actually capture flow fromthe
surroundi ng area to existing sheet flow will become much

more concentrated in a few small gullies. The gullies, of
course, will grow in tinme. Because if we build the
detention basins, the detention basins would have to be

mai nt ai ned, which means sedi ments settled in the detention
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basi ns would have to be removed fromtime to time.

Now, if you |l ook at existing conditions right
now, the washes, very shallow fl ow depth. Because if the
di scharge increases, the water will sinply spread out to
very | arge adjacent areas intending a shallow depth. When
the depth is shallow, the velocity is also slow  Sedi ment
transport is also slow.

Now, this kind a slow condition is nore stable,
this kind a flow condition is better for the stability of
SunCat chers. If we -- on the other hand, we have gradua
devel opment of the incision and devel opment of the gully,
now t hat high-flow velocity higher depth would actually
cause some kind of hazard for the SunCatchers. Well,
basically, we are going to upset the mother -- nother
nature. We're going to upset natural equilibrium which

has been established over very long term geological time,

whi ch could be measured in mllions of years.
As | walk aside, go to the side, | cane to the
conclusion, right now we have sheet flow. If the

di scharge really increase, water would sinmply spread out,
very | arge area, okay? That means very shall ow depth.
That nmeans there is very slow velocity. So |long as the
exi sting state intend, we would always have that kind of
si tuati on.

Now, if we put the detention basin, sedi nent
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woul d be trapped in a detention basin, okay, and sedi ment,

of

course,

we have to maintain the detention basins, which

means t he detention basins would have to be -- the

sedi nent

wat er

has to be removed. It's going to create a hungry

scenario on the alluvial fan and the incision and

formation of gullies alluvial fan.

we not

Now, that's my brief statenent.

MS.
Dr.
DR.

FOLEY GANNON: Thank you, Dr. Chang.
Chang is available for cross-exam nati on.

CHANG: Sur e.

HEARI NG OFFI CER KRAMER: M. Lamb?

MR.

LAMB: Normally we'd start with staff. Are

going to start with staff?

HEARI NG OFFI CER KRAMER: We can if you'd like to

wai t .

Staff, did you have some questions?

STAFF COUNSEL ADAMNS: Staff does not have

guestions.

CROSS- EXAM NATI ON

MR. LAMB: Steve Lamb for BNSF.

Dr. Chang --

DR. CHANG: Yes.

MR. LAMB: -- would you agree with the
proposition that the project itself will have an inpact

and

increase the rate of flow over the portion that the
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SunCat chers are enpl aced?

DR. CHANG. Well, that's a very good question.

You know, there different reasons for increasing
the flow. That is, if we change hydrol ogy --

MR. LAMB: Dr. Chang, | appreciate the reasons.
| just want to know an answer to my questi on.

Woul d you agree with that, yes or no?

DR. CHANG: The answer is no. The answer is no.

MR. LAMB: No, it does not increase the rate of
flow at all.

DR. CHANG: | beg your pardon.

MR. LAMB: It does not increase the rate of flow
at all.

DR. CHANG: No. No.

MR. LAMB: Okay. So | just want to be clear that
your testinony is that in placing 24,000 SunCatchers, a
mai n services conplex of several acres, a substation of
several acres, and hundreds of mles of roadways wi |l not
increases the rate of flow

DR. CHANG. They should have insignificant
effects on the surface flow of hydrology of the site.

MR. LAMB: Well, I'm not asking that question
sir.

| want to know if it will increase the rate of

flow. Yes or no?
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DR. CHANG: The answer the no.

MR. LAMB: Not at all.

DR. CHANG: Not at all.

MR. LAMB: Okay. Thank you.

Now, sir, would you agree that the applicant
intends to enplace a series of hundreds of mles of
roadways within the project?

DR. CHANG. Yes. | understand that they are on
site, they are at-grade dirt roads.

MR. LAMB: Okay.

DR. CHANG: | understand that.

MR. LAMB: Sir, around the --

DR. CHANG. Those will be -- yes.
MR. LAMB: -- around the site, around the

peri meter of the site, that roadway, wll that be paved?
DR. CHANG. Well, you nean along the side on the

edges of the project site?

MR. LAMB: Yes, sir.

DR. CHANG: It will be paved, you're telling nme
they will be paved.

MR. LAMB: Okay. And that would then inpact.

DR. CHANG. That woul d i npact adjacent area.

MR. LAMB: No, |I'm asking you if they will be or
not . Do you know?

DR. CHANG. Yes. Well, now you -- they are
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paved. They would have very small effect.

MR. LAMB: Sir, I'mnot asking if they will be
paved, | want to know if you know whether they will or
wi Il not be paved.

DR. CHANG: Well, nmy understanding is they wl

not be paved.

MR. LAMB: Okay. They will not be paved.

DR. CHANG: That's how | understand it.

MR. LAMB: Okay. WIIl they be graded?

DR. CHANG. They will be at grade; nmy
understanding is all the roads will be at grade.

MR. LAMB: Okay. So they won't be graded.

DR. CHANG: Correct.

MR. LAMB: All right

DR. CHANG. That's ny understandi ng.

MR. LAMB: Okay. WIIl they be treated in any way
with Soil Tech or any other material that will keep the
dust down?

DR. CHANG: | don't know about that. | have no
i nformation on that.

MR. LAMB: Okay. If they were treated with Soi
Tech or a dust retardant, would you agree that that wl
i mpact whet her or not water can be absorbed on that
roadway?

DR. CHANG. Well, that would have sonme very smal
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effect.

MR. LAMB: Okay. So your view is that the
roadways around the project will be at the natural grade
and won't inpact at all the rate or direction of flow.

DR. CHANG: If they're not paved. If they are
not treated, | say, yes, they will not inpact.

MR. LAMB: No, | want to know what you think is
goi ng to happen, sir.

DR. CHANG: | don't know what plan they have.

MR. LAMB: You don't know

DR. CHANG: No, that's correct, | don't know.

MR. LAMB: Okay. All right. The roadways within

the project, will they be graded?

DR. CHANG: My understanding is they will be at

grade, which neans they will not be graded, they will not

paved.

MR. LAMB: WIIl not be graded.
DR. CHANG. That's correct
MR. LAMB: And you understand that SunCatchers

are going to be enplaced on the north-south grid, right?

t he wat er

DR. CHANG. That's correct.
MR. LAMB: Okay. And on a north-south grid, when

falls on those SunCatchers and hits the poles

whi ch are approximately two feet in diameter, won't it

canalize and go the direction of the grid?
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DR. CHANG. Well, you see we have existing
vegetation scattered at the site. So SunCatchers does not
really change the surface of the existing condition.

MR. LAMB: Well, the bush would change that, and
a SunCatcher would change that, right?

DR. CHANG. Well, if they place the SunCatcher at
a certain spot, then the vegetation has to be removed. So
the net effect is not there.

MR. LAMB: \What about --

DR. CHANG: I n other words --

MR. LAMB: \What about SunCatchers that are
empl aced where plans don't exist?

DR. CHANG: That would have some effect, but
we're tal king about very |low density. The surface rock
basically would not be changed by the placenment of
SunCat chers, because they are scattered at very | ow
density.

MR. LAMB: Well, sir, you're very famliar, I'm
sure, on certain riverbed studies where if you enplace a
[ine of trees in a line, the water flow will follow the
line of trees, right?

DR. CHANG. That is true.

MR. LAMB: And we could expect the same with the
SunCatchers, right, sir?

DR. CHANG. Well, you know, there are certain
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restrictions, quite a few r restrictions for the placement
of SunCatchers. \Wherever they place SunCatchers, the
effect have already been taken care of because of those
restrictions.

MR. LAMB: \What restrictions are you referring
to, sir?

DR. CHANG. Well, for exanple, we have deci ded

that the water depth at a particular spot cannot exceed

1.5 feet. Now, such area, we cannot use for SunCatcher

pl acement. We have determned if the sedi ment deposition
exceeds 6 inches, such area will not be -- SunCatchers
will not installed in such areas.

MR. LAMB: Well, what --

DR. CHANG: We have also --

MR. LAMB: \What areas are those specifically?
Are you aware of any map or diagram that identifies for us
what areas those are?

DR. CHANG: Well, such areas will be determ ned
in field survey. | have made a specific recommendation
for area where SunCatchers woul d not be placed.

MR. LAMB: So that --

DR. CHANG: So they've not made a map yet.

MR. LAMB: I's survey hasn't been done, right?

DR. CHANG: Correct.

MR. LAMB: Okay. And that survey needs to be
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done, right?

DR. CHANG: That's correct.

MR. LAMB: And, in fact, the topographic
information that you're operating under is fromthe
1992-1993 time period, right?

DR. CHANG: That's correct. It doesn't have the
details. That's why field survey is necessary.

MR. LAMB: Well, and you would agree that to do a
proper field survey, to do a drainage study, you would
need to get an accurate, current, timely realtime
assessnment of the topography of the site, right?

DR. CHANG: That's correct.

MR. LAMB: And there are number of ways that you
could do that, right?

DR. CHANG: That's correct.

MR. LAMB: And there are mechanisnms to do that by
flying over the site with aircraft, right?

DR. CHANG: That's correct.

MR. LAMB: And that hasn't been done, right?

DR. CHANG: Well, | don't know.

MR. LAMB: You haven't seen any, right, sir?

DR. CHANG: " ve not seen one. |'"ve seen -- go
ahead.

MR. LAMB: And that can be done for few thousand

dol I ars, right?
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DR. CHANG. Well, | cannot tell you the cost.
MR. LAMB: You have no i dea what the cost is?
DR. CHANG: Well, no, | don't.

MR. LAMB: Okay. But you haven't seen any,
right?

DR. CHANG. Well, I've seen a topography of the
area, but | don't how they will attend it.

MR. LAMB: You haven't seen a current realtime
t opography, right?

DR. CHANG: Correct.

MR. LAMB: And you would need that to do the
study that you're referring to, right?

DR. CHANG: Correct.

MR. LAMB: Okay. Thank you. Now, you said that
the alluvial fans here had attained equilibrium right,
sir?

DR. CHANG: Ri ght now you see approxi mate state
of equilibrium

MR. LAMB: Right. And isn't the definition of an
alluvial fan by necessity one that has not attained
equi li briune?

DR. CHANG: Well, the changes are so slow, | use
t he word approximate equilibrium the sedinment inflow from
t he wat ershed.

MR. LAMB: Sir, can you answer my question?
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Isn't one of the sem nal definitions of an
alluvial fan an entity that has not attained equilibrium
because it is, in fact, shifting fromtime to time?

DR. CHANG. We have basic equilibriumright now.
Yes, we do.

MR. LAMB: Okay. Isn't the definition of an
alluvial fan an entity that has not attained equilibriun?

DR. CHANG: | woul dn't say that.

MR. LAMB: You woul dn't say that. Okay.

DR. CHANG: No

MR. LAMB: All right. Now, you referred to sheet
flow, right?

DR. CHANG: Ri ght .

MR. LAMB: Okay. And you're aware that there's
anot her way that could be viewed as in terms of hydraulic
flow, right?

DR. CHANG: Right.

MR. LAMB: Okay. And what basis do you have that

it would be sheet flow and not hydraulic flow?

DR. CHANG. Well, sheet flow has very shall ow
depth and very | arge wi dth. It spreads out over a | arge
ar ea. That's why we call it sheet flow.

MR. LAMB: I"'mtrying to find out what your basis

is to determ ne that when the rain falls on this project

site it's going to be sheet flow and not hydraulic flow,
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sir.

DR. CHANG. Well, you see, | | ook at those
washes. Washes has a very small bank height. They
contend very limted di scharge. Di scharge exceeds the

bank fl ow di scharge of the washes, water would sinply

spread out, it would sinmply overtop the banks to spread
out over very large area. That's what they call it sheet
flow.

MR. LAMB: Okay. Any other basis?

DR. CHANG: Well, because the flow does not occur
in confined channel, | call that sheet flow.

MR. LAMB: Okay. Wuld you disagree with sonmeone
who assessed the site and assessed it based on hydraulic
flow?

DR. CHANG. Well, hydraulic flow is very genera
term Any flow is a hydraulic flow.

MR. LAMB: Okay. All right. Now, if you'll | ook
at your report, you probably don't have it you're on ship,
it's been marked as Exhibit 117 in this particular
proceedi ng, and on Page 11 you say, "In relation to the
alluvial fans north of the railroad, the SunCatchers wil
avoi d washes on the alluvial fan at the height for both
banks if such a wash exceeds one foot."

DR. CHANG: That's correct. | remember that.

MR. LAMB: Okay. And that's a true statenent,
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right?

DR. CHANG: Yes.

MR. LAMB: But in the Conditions of
Certification, the nodification of Soil and Water 8, the
recomnmendation the 1.5 feet.

DR. CHANG. That applies to washes to south of
t he railroad.

MR. LAMB: Well, right now Soil and Water 8 j ust
applies to all washes north or south. Wbuld agree then,
sir --

DR. CHANG: Oh, yes, yes, yes, | agree.

MR. LAMB: So that's a m stake. North of the
railroad, they should be one foot.

DR. CHANG: Well, what | said is north of the
railroad you don't see washes with a water depth exceeding
1.5 feet, exceeding 1 foot. They are very shallow flow.

MR. LAMB: Okay.

DR. CHANG: | could not find any washes with a
bank hei ght exceeding one foot.

MR. LAMB: North of the railroad?

DR. CHANG. That's correct. They are pictured in
the report showi ng certain cubical washes north of the
railroad.

MR. LAMB: Okay. All right. How do you measure

the depth of the washes, sir?
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DR. CHANG. Well, you can tell from the pictures.
|f the water depth exceeds one foot, it would sinply
spread out.

MR. LAMB: No, sir, how do you neasure thenm? Did
you just | ook at them and decide they were |l ess than a
foot?

DR. CHANG: It was by observation.

MR. LAMB: So you didn't actually measure them

DR. CHANG: That's correct.

MR. LAMB: Wbuld you agree that putting a
SunCatcher in a wash irrespective of the depth of the wash
woul d i ncrease the rate of flow in the wash?

DR. CHANG: It would -- you use the word increase
the flow rate.

MR. LAMB: That's what | used, sir. Those are
the term nol ogy you used.

DR. CHANG. Well, | would say "change" is
probably a better description, because, you know, when you
put a SunCatcher pedestal in a wash, if anything, that can
sl ow down the flow. That would decrease the discharge
i nstead of increasing the discharge.

MR. LAMB: Okay. Sir, on a rainfall that goes
into the wash, that's a depression from the remainder of
the area, right, sir?

DR. CHANG: Ri ght .
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MR. LAMB: Okay. And if you pepper that wash
with SunCatchers pedestals that are two feet in diameter,
that is going to decrease the amobunt within the wash that
can absorb water, right?

DR. CHANG: That is true.

MR. LAMB: And by consequence, the water's going
to rise, right?

DR. CHANG. Water's going to rise and it's going
to overflow to adj acent area.

MR. LAMB: And it's going to run faster.

DR. CHANG: Well, it could even run slower
because that's flow resistant, pedestal is a flow
resistant.

MR. LAMB: Okay. And if it -- well, it's going
t he change it, right?

DR. CHANG: It can make small change, yes.

MR. LAMB: Okay. And that's going to affect the
rate of flow, right?

DR. CHANG: Correct.

MR. LAMB: And it's going to affect
sedi mentation, right?

DR. CHANG: Alittle bit, yes.

MR. LAMB: Now, did you rely on the Huitt-Zollars
report for hydrographs?

DR. CHANG: | did use the hydrograph, | did | ook
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at them yes.

MR. LAMB: And they were reliable, right?

DR. CHANG: Many places | did not use them I
shoul d not be speak for them but wherever used, | checked
on their study.

MR. LAMB: Did you devel op your own hydrographs?

DR. CHANG: No.

MR. LAMB: The answer is no?

DR. CHANG: Correct.

MR. LAMB: Okay. So if you didn't devel op your
own hydrographs and you didn't use the Huitt-Zollars
report for hydrographs, what did you use?

DR. CHANG: | use the bank full flow for many
washes, so that's the maxi mnum di scharge a wash can carry,
is the bank full discharge, because any water over the
bank full depth, would be overflowi ng into adjacent area.

MR. LAMB: Did you say "bank flow di scharge"?

DR. CHANG: Bank full, b-a-n-k f-u-1-1, bank ful
di scharge. That is when the water is flowing to the top
of the bank, that's the maxi num di scharge a wash can
carry.

MR. LAMB: Did you measure that?

DR. CHANG: Oh, that's very easy, because the
conputer can determ ne the bank full discharge for nme.

The conmputer --
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MR. LAMB: Wait a mnute. Sir, sir, if you
haven't measured the wash and you don't know what the
depth of the wash is --

DR. CHANG: Well, | used the worst-case scenario
of a one foot in height to determ ne the maxi mum di scharge
a wash can carry.

MR. LAMB: Okay. But you didn't measure them

DR. CHANG: That's correct.

MR. LAMB: Okay. Did you think that there was
anything wong with the hydrographs in the Huitt-Zollars
report?

DR. CHANG: | cannot tell you that, don't know.

MR. LAMB: Okay. Can you give us, just so we're
on a common footing, what your definition of a debris
basin is, sir?

DR. CHANG. Wuld you please repeat your question
agai n?

MR. LAMB: Can you give us what your definition
of a debris basin is?

DR. CHANG: Debris basin is a basin that is
designed to capture or to trap the debris supplied from
t he wat ershed.

MR. LAMB: Okay. And you understand that
originally this site was designed or it was planned to

have debris basins along the northern portion of the site?
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DR. CHANG: | notice that. | read about that.

MR. LAMB: Ri ght. Okay. Well --

DR. CHANG: |I'm the one who recommends the
del etion of the detention basins.

MR. LAMB: Well, you want the deletion of debris
basins too, right?

DR. CHANG: Ri ght .

MR. LAMB: The debris basins were on the north,
t hen you understand the detention basins were scattered
t hroughout the site, right?

DR. CHANG: Yes.

MR. LAMB: Okay. And the original plan called
for the debris basins to channelize the water in a
controlled flow and at a controlled rate to the detention
basins within the site, right?

DR. CHANG: That's correct.

MR. LAMB: Okay. Can you give us your definition
of what a detention basin is, sir?

DR. CHANG. Well, detention basin, the primary
purpose of detention basin is to detain water that would
actually reduce the discharge to rel ease towards

downstream

MR. LAMB: Okay. Il n your --
DR. CHANG. That's the primry --
MR. LAMB: I|"m sorry, go ahead.
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DR. CHANG: |*'m sorry, | better let you go ahead.

MR. LAMB: No, | apologize, | interrupted you.
You go ahead and conplete your thought. | apol ogize, sir

DR. CHANG. Well, a detention basin also captures

sedi ment .

MR. LAMB: Okay. All right. Were you finished?

DR. CHANG: Yes, sir.

MR. LAMB: Okay. And you reconmmend the del etion
of both debris basins and detention basins, right?

DR. CHANG: That's correct. That's correct.

Del ete both of them

MR. LAMB: Okay. Sir, can you tell us what your
definition of a retention basin is?

DR. CHANG: A retention basin -- a retention
basin could be something that they capture all the flow,
but | don't know. I don't know. | have seen retention
basin used in different ways.

MR. LAMB: Okay. And do you believe that there
shoul d be retention basins on the site?

DR. CHANG: | would not recommend the use of
retention basins at all.

MR. LAMB: Anywhere?

DR. CHANG. Anywhere.

MR. LAMB: Are you aware that the applicant has

pl anned a retention basin adjacent to the main services
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conpl ex?

DR. CHANG: | was not aware of that.

MR. LAMB: Okay. And according to your
testimony, the enplacement of that retention basin
consistent with your report would alter what you believe
to be nmother nature, right?

DR. CHANG. Yes, that would al so upset nmother
nature, that's correct.

MR. LAMB: Okay. Now, do you have an
understanding or a definition for term "collection
channel " ?

DR. CHANG: | think I know what that means.

MR. LAMB: Can you give us your definition, sir?

DR. CHANG. Well, that's a channel to capture the
flow.

MR. LAMB: And do you believe that that should be
used in this site?

DR. CHANG: | don't think so. | don't think
coll ection channel should be used at all.

MR. LAMB: Okay. How about a collection bern®?

DR. CHANG: Well, collection berm well, | think
we should do the m ni mum change to the project site.
That's my beli ef

MR. LAMB: Can you tell us what your definition

of a "collection berm"' is, sir?
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DR. CHANG: You nean a bern?

MR. LAMB: A collection berm

Is that a termyou're famliar with? Collection
berm

DR. CHANG: ©Oh, yes, yes. A bermis a -- is
earth, usually it's made of earth. It's the purpose of
directing the flow or regulating the flow or controlling
the flow direction, called a retention berm

MR. LAMB: Okay.

DR. CHANG: Like a very small dike.

MR. LAMB: Okay. How about a collection guide
bank? Do you have understandi ng of what that is?

DR. CHANG. That's -- a guide bank is a
structure, a bermis an earthen structure.

MR. LAMB: Okay. Should either of those be
utilized on this site?

DR. CHANG: | would say no.

MR. LAMB: But you woul d agree, would you not,
sir, that the proper hydrol ogic study and drai nage study

has not been conducted for this site, right?

DR. CHANG. Well, | really cannot tell you how
much Huitt-Zollars has done. | cannot speak to that
i ssue.

MR. LAMB: Well, you haven't done a proper

drai nage study, have you?
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DR. CHANG: No, that's correct. | did sedinment
study.

MR. LAMB: Right. And in order to determ ne what
structures if any would need to be emplaced to route or
deter or collect or deal with stormwater, you would first
have to do a proper drainage study, right?

DR. CHANG: | think something |like that would be
desi rabl e, yes.

MR. LAMB: Well, in your professional opinion, it
woul d be better, right, sir?

DR. CHANG: Yes. Yes.

MR. LAMB: And would you agree that if that study
call ed for detention basins, that you would then defer to
t hat and say detention basins may be appropriate?

DR. CHANG: No, | would still say it's
I nappropriate

MR. LAMB: Okay. You can tell that just by
wal ki ng around and | ooking at the property?

DR. CHANG: Yes.

MR. LAMB: Okay. All right. What volume of
wat er woul d i mpact the northern boundary of the project
fromthe alluvial fan's emanating fromthe Cady Mountai ns?

DR. CHANG: |'ve not done such a cal cul ation

MR. LAMB: You have not. Okay.

DR. CHANG: No.
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MR. LAMB: And, in fact, your calculations seem
to focus on the five-year flood, five-year storm right?

DR. CHANG. Right.

MR. LAMB: Okay. You understand that the prior
cal cul ations and the prior assessnment was done for a
100-year storm right?

DR. CHANG: Ri ght .

MR. LAMB: And you understand that the
San Bernardi no regul ations require that analysis, right?

DR. CHANG. Right.

MR. LAMB: But you have not done that, correct?

DR. CHANG: Correct.

MR. LAMB: Okay. Now, the three sedi ment
transportation cal cul ati ons done in July 2010 that you
di d, what volume of sediment did you determne i s nost
representative?

DR. CHANG: You nmean the volume of sedi ment?

MR. LAMB: Yes, sir.

DR. CHANG. Yeah, | did calculation, yes.

MR. LAMB: Do you know what volume of sedi ment
you determ ned to be nmost representative?

DR. CHANG. Well, that's already in the conputer
out put. That should also be reported in the report.

MR. LAMB: Okay. So you just can't do that on
board the ship. | appreciate that.
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You don't have a recollection of that.

DR. CHANG: Not -- no, sir

MR. LAMB: Okay. Can you tell us what size basin
it would take to contain the sediment at the north end of
t he project?

DR. CHANG: | cannot tell you.

MR. LAMB: Okay. Did you revise the watershed

map in the Huitt-Zollars report?

DR. CHANG: Yes, | have the map.

MR. LAMB: In what way did you revise it?

DR. CHANG: Oh, | did not revise it. I had the
map. Sorry, | m sunderstood you.

MR. LAMB: You know what, | apologize, sir. Ship
to shore doesn't get all the words. So you m ght have
heard me say rely. | said did you revise, did you change

the watershed map in the Huitt-Zollars report?

DR. CHANG: No, sir.

MR. LAMB: Okay. Thank you

Did revise or change the geonorphic hazards map
in the Huitt-Zollars report?

DR. CHANG: No, sir.

MR. LAMB: Thank you

In your first work on the project, did you
guestion the need for debris basins, detention basins,

retenti on basins, collection channels, collection berns,
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and coll ection guide banks on the alluvial fans that
i mpact the northern boundary of the proposed Calico Sol ar
Project?

DR. CHANG: | questioned that right away. Yes,
sir. | questioned that right away.

MR. LAMB: Okay. And can you tell us when you
made the determ nation that none of those structures were
necessary?

DR. CHANG: Well, | made the determ nation as |
was doi ng the study.

MR. LAMB: | appreciate that, sir. l'"'m trying
the figure out |ike what month of this year.

DR. CHANG: | say July.

MR. LAMB: July. And did you relay that to
someone at the applicant?

DR. CHANG: Yes. | talked to M. Byall.

MR. LAMB: M. Byall?

DR. CHANG: Ri ght .

MR. LAMB: So you told M. Byall that information
in July.

DR. CHANG: That's correct

MR. LAMB: Are you aware, sir, that in August he
testified under oath, under penalty of perjury in Barstow
about the applicant planning to use detention basins?

DR. CHANG: | *'m not aware of his testimony. I
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MR. LAMB: Okay. Are there alluvial fans in
San Bernardi no County?

DR. CHANG: Yes.

MR. LAMB: Are there debris flow fans in
San Bernardi no County?

DR. CHANG. That's how -- yes.

111

MR. LAMB: Okay. Are there flood-related hazards

on alluvial fans?

DR. CHANG. Well, | have determ ned some, but
ot her people study, |I'm not aware of any other study.
MR. LAMB: Well, you used the Fluvial 12

Anal ysis, right?
DR. CHANG. Yes, sir.

MR. LAMB: And that is not an analysis that has

been approved by FEMA for alluvial fans, correct, sir?
DR. CHANG: Well, we have never tried. FEMA

staff hasn't told me anything one way or the other.

MR. LAMB: Well, FEMA has approved met hodol ogi es,
right?

DR. CHANG: Yes.

MR. LAMB: And Fluvial 12 is not one of them
right?

DR. CHANG: | don't think they have any criteria
for sedi ment modeling study. | *' m not aware of any.

EHLERT BUSI NESS GROUP (916) 851-5976




© 00 N O O b~ W N Bk

N N NN NN R R P R R P R R R R
g b~ W N P O © 0 N oo 0o O N P+ O

112

MR. LAMB: Okay. Sir, you have --

DR. CHANG. They have not said anything -- they
have not set any criterion for sediment study to ny
knowl edge.

MR. LAMB: Okay. FEMA has not approved of the
Fluvial 12 process, right?

DR. CHANG: | don't know their position. They
have not told me their position.

MR. LAMB: Well, you read the literature, right,
sir?

DR. CHANG: Yes.

MR. LAMB: And you're aware that FEMA does

approve certain processes, plans, and form of analysis,

right?

DR. CHANG. Well, I'm not aware of anything FEMA
approve. | talk to FEMA people over the years on this
subject. They have not approved anything, they have not

taken any official position of any sedi ment model s.
MR. LAMB: Any of your sedi ment model s.
DR. CHANG: | ncl udi ng any. I mean, all the
sedi ment model s.
MR. LAMB: Okay.
DR. CHANG. They have no position on them
MR. LAMB: Are the alluvial fans above the

proposed Calico Solar Project active alluvial fans or
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i nactive alluvial fans?

DR. CHANG. They are quite inactive.

MR. LAMB: Have you updated the map from the
Huitt-Zollars report prepared by West Consultants which
shows that the alluvial fan complex emanating fromthe
Cady Mountains are active alluvial fans that possess
extreme and high flood hazard potential all the way down
to the BNSF right of way?

DR. CHANG: | read that report, | was consultant.
My opinion is different fromtheir opinion. That's their
opi nion on geonorphol ogy. |"ve stated my opinion on
geomor phol ogy. We have different opinion.

MR. LAMB: Okay. So you disagree with
Hui tt- Zol |l ars on that.

DR. CHANG: | disagree with the West study, yes.

MR. LAMB: Okay. And you understand that
Huitt-Zoll ars says that that's and extrene to high flood
hazard potential all the way down to the BNSF right of
way, right?

DR. CHANG: | also disagree with them yes.

MR. LAMB: Okay. Could | have a noment, please.

Wth the indulgence of the -- with the indul gence
of the Commttee, one of our experts, M. Hamlton, would
like to ask sonme questions directly. It would probably be

more time efficient if he does it than to try to relay it
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t hough me.

DR. CHANG: Well, sure.

HEARI NG OFFI CER KRAMER: How | ong do you t hink
that will take?

MR. LAMB: | think just a few m nutes.

DR. CHANG. Yes, go ahead.

HEARI NG OFFI CER KRAMER: Let me ask the other
parties, are any of the other parties planning on asking
guestions of Dr. Chang?

MR. BASOFIN: Josh Basofin, Defenders of
Wildlife. | have just a handful of questions for
Dr. Chang, and nost of my questions have been asked by
M. Lamb, but there may be a few remaining.

HEARI NG OFFI CER KRAMER: Okay. So five or ten

m nut es?

MR. BASOFI N: | think so.

HEARI NG OFFI CER KRAMER: Okay.

And on the tel ephone?

DR. CHANG. Yeah, I'm on the phone. "' m waiting
for M. --

HEARI NG OFFI CER KRANMER: No, did sonebody else on
the tel ephone --

MR. LAMB: | think it was Pat Jackson, sir.

HEARI NG OFFI CER KRAMER: Was t hat you,

M. Jackson?
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MR. JACKSON: Yes, it was.

HEARI NG OFFI CER KRAMER: And how | ong do you
t hi nk your questions will take?

MR. JACKSON: I only have about three or four
guesti ons.

HEARI NG OFFI CER KRAMER: Okay. So |I'm just
trying to find a break here.

MS. MLES: And | have questions, but they're
bei ng covered actually, so any time that | would have used
can be ceded to M. Lanb.

HEARI NG OFFI CER KRAMER: Okay. Staff, were you
pl anni ng on any questions, M. Adans?

STAFF COUNSEL ADAMS: For M. Chang, no.

HEARI NG OFFI CER KRAMER: Yes. Okay. Thank you.

Go ahead.

MR. HAM LTON: My name is Douglas Ham I ton.

Dr. Chang, it's Doug Ham | ton speaking.

It's just a very few questions; it shouldn't take
nore than a few m nutes.

DR. CHANG: Sure

MR. HAM LTON: I n January 2010 you also did a
Fluvial 12 and sedi ment transport study for the | nperial
Vall ey Solar Project. And I think the same issue canme up
there where you were | ooking at the possible use of

detention or retention of sone type of sedinment trapping
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facility actually within a channel. And that would trap
some sediment. And | think even in that study you pointed
out that that could cause a problem with downstream
erosi on.

Do you remenber this study |I'mtal king about?

DR. CHANG: | remember that study, they did plan
the put in some detention basins, but because of
recommendati on, they end up removing those detention
basi ns.

MR. HAM LTON: Ri ght . And - -

DR. CHANG: Those detention basins would reduce
sedi ment flow toward downstream t hat has adverse inpact.

MR. HAM LTON: Yes. My question is, | reviewed
that study and | noticed in the results of the Fluvial 12
modeling it didn't really show any erosion or degradation
of the channel bed downstream of the proposed detention

basi ns when you were | ooking at the proposed condition

anal ysi s.

DR. CHANG: What | did was to show a reduction of
sedi ment flow towards downstream | did quantify the
reduction of sediment flow, that's correct, but | did not

model anything downstream outside the project site.
MR. HAM LTON: And, of course, you don't have the
document with you, but | noticed that the nodel results

showed no increased erosion of any degree downstream from
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t he proposed basin, which is what you'd expect if you --

if trapping sediment had that effect, | would have
expected to see it in the conputer model. And | didn't
see it.

DR. CHANG: You are right, because our nmodel did
not extend outside the project site. Only thing we did
was to show a reducti on of sediment flow toward
downstream  That, of course, should increase the scour,
but we did not model through channel downstream of the
project site. You are correct.

MR. HAM LTON: All right. My other -- 1 have two
more questions.

If on the Calico site, so this is the project at
hand that we're tal ki ng about today --

DR. CHANG: Right.

MR. HAM LTON: -- regarding water flowi ng from
t he mountains over the alluvial fans towards the project
site and ultimtely down to the BNSF right of way, if
there was a way to build some type of structure that did
not trap sedi ment but better controlled the amount of
wat er, better controlled the flow of water in discrete
fl ow paths, and then that would tie into the places where
we know t he water crosses the railroad today, is that an
option that you consi dered?

DR. CHANG: | did not consider that option, no,
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because that's going to change the sedi ment flow al so,
because water flow directly changes sedi nent transport.

MR. HAM LTON: Okay. But if there could be
somet hi ng designed that did not trap a | ot of sedi ment,
then you' d be | ess concerned about doing something of that
nature as a flood mtigation alternative.

DR. CHANG: | say | would be | ess concerned.
You're correct.

MR. HAM LTON: Okay. Thank you.

Finally, in your study of Septenmber -- of July of
2010, you did sonme Fluvial 12 runs, and one of them was of
a -- | think it was a -- what you described in the report
as a typical desert wash that was maybe 15 to 20 feet wi de
and about a foot deep. And then | noticed in the
Fluvial 12 model analysis you used a discharge of 40 cubic
feet per second, whereas the amount of flow com ng out of
t he mountains, at |east according to the Huitt-Zollars
studi es, you know, there's a -- there m ght be five
separate alluvial fans, but each one of those exceeds
1,000 cubic feet per second as far as the amount of flow
t hat comes down. So |''m wondering how confident are you
that the water's actually going to -- if you did have
1,000 cubic feet per second, that it would be divided up
into 25 of these discrete washes that you've observed.

DR. CHANG. Okay. You know, | use 40 cfs because
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for the wash we nodel ed, that's the maxi mum di scharge the
wash can carry. So in that maxi mum depth of the wash is
on only about a foot. If the water discharge exceeds that
40 cfs, for exanple, then water would spread out, very

| arge overbank areas, perform sheet flow. \What stays in
the wash itself, the maxi mum di scharge is still the bank
flow di scharge; that is, the discharge which you would
have the water depth one foot. Any discharge exceeding
40 cfs would sinply spread out to a very | arge area.

MR. HAM LTON: | see. Okay. Let me concl ude
then with this final question.

What if during this large flood event that the
channel that you see there today actually erodes down and
becomes four or five feet deep, then it could hold a I ot
more water in that -- | mean, just based on, you know, ny
experience and dealing with a |Iot of the sanme people that
you know, that's sort of their understanding of how fl oods
on alluvial fans work. And I'm wondering if that's a
possibility that you think is important to consider in the
design of this flood mtigation for this site.

DR. CHANG. Well, that's a very good questi on.
You know, this alluvial fan has a mld train of sedi ment
deposition. If the flow is nmuch higher than 40 cfs, that
wat er comes down, it also carries the sediment. You know,

t hat water-sedi ment m xture, what it does actually is to
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deposit sonme of the sediment on the alluvial fan during
t he deposition processes. Water would even spread out
even nmore to |larger width. The bank height would become
even |l ess. That means the wash would be come shall ower,
the flow would be beconme greater sheet flow.

So, you know, sheet flow is not detrimental,
because sheet flows are very shallow, sheet flow carry a
much smaller velocity.

MR. HAM LTON: Dr. Chang, thank you very much.
And | appreciate the time speaking with you.

DR. CHANG: My pleasure, M. Ham | ton

MR. HAM LTON: Thank you.

HEARI NG OFFI CER KRAMER: Is that it, M. Lanmb?

MR. LAMB: Oh, no, sir. | just wanted himto ask
a coupl e questions. | " m done

HEARI NG OFFI CER KRAMER: Okay. Then you have
some nore?

MR. LAMB: No, sir.

HEARI NG OFFI CER KRAMER: Okay. M. --

MR. LAMB: " m sorry. | tried to make that
cl ear.

HEARI NG OFFI CER KRAMER: M. Basofin.

MR. JACKSON: Did you say M. Jackson?

HEARI NG OFFI CER KRAMER: No, M. Basofin.

We'l|l get to you, M. Jackson

EHLERT BUSI NESS GROUP (916) 851-5976




© 00 N O O b~ W N Bk

N N NN NN R R P R R P R R R R
g b~ W N P O © 0 N oo 0o O N P+ O

121

MR. BASOFI N: Thank you.
CROSS- EXAM NATI ON

MR. BASOFI N: M. Chang, this is Joshua Basofin
with Intervenor Defenders of WIldlife. | just have, |
t hink, two or three questions for you to follow up from
M. Lanb's exam nation.

In addition to the hydrol ogic study that you
conpleted on the site, did you also conplete a stormwater
model i ng?

DR. CHANG: No.

MR. BASOFIN: Okay. And did you assess the
potential for scour from stormwater on the SunCatcher
units?

DR. CHANG: All we studied was the |ocal scour.
We did calculate the [ocal scour around the SunCatcher,
around the pedestal to SunCatcher.

MR. BASOFI N: Okay. But you didn't, for example,
assess through nmodeling the potential for scour on a
SunCat cher unit from say a 100-year flood event?

DR. CHANG. You know, the only scour really is
the | ocal scour. The |local scour is slightly less than
three feet. That's what we have determ ned. The | ocal
scour is around the base of the SunCatcher, around the
pedestal. That's the only scour we determ ned in the

study.
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MR. BASOFIN: Okay. Thank you. | think that's
all 1 have. Thanks.

HEARI NG OFFI CER KRAMER: M. Ritchie, | can't
recall if you had any.

No?

Ms. M| es?

CROSS- EXAM NATI ON

MS. M LES: Just one followup question from
M. Basofin's questioning regarding the nmodeling of scour
around the SunCatcher units.

Dr. Chang, did you nmodel the scour around the
SunCatcher units in the aggregate? So in terms of, |ike,
| ooki ng at not just one unit but a number of units on the
fl oodpl ai n.

DR. CHANG: No.

MS. M LES: Thank you.

HEARI NG OFFI CER KRAMER: M. Jackson.

MR. JACKSON: Yes.

CROSS- EXAM NATI ON

MR. JACKSON: Yes. | won't take up too much of
your time, M. Chang, so you can get back to your cruise.

A coupl e quick questions. I"ma little confused.
My understanding is the water comes fromthe north and it
sheet flows or drains down towards the south; is that

correct?
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DR. CHANG: That's correct.

MR. JACKSON: And you're proposing to renove the
detention basins and the debris basins that were
originally proposed on the north part of the project.

DR. CHANG: That's correct.

MR. JACKSON: Okay. And your report dealt
primarily with sediment; is that correct?

DR. CHANG: That's also correct.

MR. JACKSON: So the water, if | am not m staken,
will run unrestricted down fromthe north towards the
south until it essentially hits the SunCatchers or any
ot her manmade structures; is that right?

DR. CHANG: That's correct.

MR. JACKSON: Okay. Now, when you did your
study, were you provided any information on the
applicant's proposal to add a Desert Tortoise exclusion
fence along the northern part of the project?

DR. CHANG: No, | was not given that information.

MR. JACKSON: Okay. Now, my understanding is
that the Desert Tortoise exclusion fence will essentially
run perpendicular to the sheet flow and the water fl ow.

s it possible that the Desert Tortoise exclusion fence
coul d have an inmpact on sheet flow hydrol ogy debris, and
conversely those would have -- could have an inpact on the

exclusion fence?
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DR. CHANG. You know, that really depends on the
deci de. | have yet to see the design of the fence, so |
cannot express my opinion at this point in time.

MR. JACKSON: But it could happen, it could have
an i nmpact.

DR. CHANG: It could happen. It really depends
on the design of the fence.

MR. JACKSON: Thank you very nuch. | hope you
enj oy your cruise.

DR. CHANG: Yeah, thank you.

HEARI NG OFFI CER KRAMER: Okay. Before you go,
staff, have you changed your m nd about questions?

STAFF COUNSEL ADAMS: We do have questions for
Ms. Bell ows, but not for Dr. Chang.

HEARI NG OFFI CER KRAMER: Okay. Is there anyone
el se on the tel ephone or in the room who wi shes to ask a
guestion of Dr. Chang?

DR. CHANG: Do you want me to stay on the phone,
or can | --

HEARI NG OFFI CER KRAMER: Just a m nute, please.

DR. CHANG: | beg your pardon.

HEARI NG OFFI CER KRAMER: Yes, please stay for
just a m nute.

STAFF COUNSEL ADAMS: Actually, 1 do have a

guestion. Third consideration.
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CROSS- EXAM NATI ON

STAFF COUNSEL ADANMS: Dr. Chang, this is Steve
Adanms from Energy Conmm ssion staff.

DR. CHANG:. Yes, sir.

STAFF COUNSEL ADAMS: | think |I heard you testify
t hat your opposition to detention basins and debris basins
woul d not change even if a subsequent drai nage study
i ndi cated they m ght be necessary to protect project
features or railroad other infrastructure. Can you
explain that and what would serve as an alternative to the
basins in your view?

DR. CHANG. Well, you know, the alternative is
actually to place the restriction on the installation of
SunCat chers. For exanple, if the water depth, we have
actually ceded the conditions under which a SunCatchers
shoul d not be placed. So by restriction of SunCatchers is
the way to get -- to avoid problens.

For exanple, if the water depth exceeds 1.5 feet,
we should stay away from such pl aces. I f the sedi ment
deposition exceeds 6 inches, we should stay away from such
pl aces. If the | ocal scour exceeds the 3 or 4 feet, we
shoul d stay away from such pl aces. So we do have a |i st
of restrictions to Iimt the placement of SunCatchers,
avoi d problems to avoid inmpacts.

STAFF COUNSEL ADAMS: M\What if the studies proved
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current opinion that the installation of

SunCat chers would not change the flow or velocity over the

project site?

DR. CHANG: | would like to see -- | would |ike

to see the opinion of any objections or any questions

before I can make a decision on that. |1'd like to |listen
to what people have to say. If they disagree with nmy
position, | really like to hear what they have to say.
STAFF COUNSEL ADAMS: Well, then based on your
answers, would you -- would you -- are you amendi ng your

testinony to say that you would consider the addition of

features to the project if a -- if the full drainage study

that is planned indicates that some sort of structures or

f eatures are needed because of increased fl ow?

DR. CHANG: Ri ght . Let nme see. l'd like to see
how they -- how they do the analysis, I'd like to see
their analysis, I'd |like to see their plans, I'd |like the
see their proposal. Then | can provide opinion.

STAFF COUNSEL ADAMS: Okay. Thank you. No ot her

guestions.

DR. CHANG: Sure.

HEARI NG OFFI CER KRAMER: | think that's everyone.

So --

MS. FOLEY GANNON: | have a couple of redirect

guestions.
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HEARI NG OFFI CER KRAMER: Some redirects; go
ahead.

REDI RECT EXAM NATI ON

MS. FOLEY GANNON: Dr. Chang, this is
Ell a Fol ey Gannon. Coupl e of questions.

| f the applicant were to establish performance
standards that were related to the sedi mentation,
potential scour, changes in the hydraulics of the site
related to, you know, the velocity or flow of the site,
are those the types of performance standards that you can
design stormwater controls to neet?

DR. CHANG. Well, have they establish any
standard yet? 1'd like to see what they are. I"d like to
see what the standards are.

MS. FOLEY GANNON: My question is when -- if
you're establishing -- let's say if the concern was about
the inpact on the railroad and on the trestles, the
undercrossings, and if were you establishing a performance
standard which said that the flows could not change and
t he sedi mentation could not change as a result of project
construction such that damage woul d occur to the railroad,
is that a performance standard which you could use to
design storm water controls on the project which my or
may not include detention basins or other features?

DR. CHANG. Oh, I'm sure the railroad people
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woul d request somet hing, would require something |ike
that, right? Railroad people definitely don't want their
railroad to be inpacted.

MS. FOLEY GANNON: In your experience, is --

t hose are the types of standards that if you establish
standards, you can design measures --

DR. CHANG: Measure can be a standard, yes, that
can be a standard.

MS. FOLEY GANNON: And you can design measures to
meet that. And are there studies that you can do to
determ ne the types of measures that are necessary to nmeet
t hose studies, those standards?

DR. CHANG: Yeah, we can do those studies.

MS. FOLEY GANNON: Excel l ent. Thank you,

Dr. Chang.

DR. CHANG: Sur e.

HEARI NG OFFI CER KRAMER: Okay. I think that then
t akes care of Dr. Chang.

Thank you, sir --

DR. CHANG. Thank you.

HEARI NG OFFI CER KRAMER: -- for the fifth time.
Enj oy your cruise.

(Laughter.)

HEARI NG OFFI CER KRAMER: | think we're all in

need of a break.
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Does anybody -- no objections. WII be accepted.

MR. LAMB: Can you just tell me what we're --
what the protocol here is, because we junmped bio; are we
goi ng back to bio? What are we doing?

MS. FOLEY GANNON: We have two other Soils and
Wat er wi tnesses, which we can make avail able for cross if
you want to finish up with this testinony and --

ASSOCI ATE MEMBER BYRON: Are they on a ship
somewher e?

MS. FOLEY GANNON: They're on the tel ephone, but
they're not on a ship.

HEARI NG OFFI CER KRAMER: wel I - -

MS. FOLEY GANNON: They can be avail abl e whenever
you would |like themto be avail able.

HEARI NG OFFI CER KRAMER: So thank you, Dr. Chang,
and we will --

DR. CHANG: My pl easure. My pl easure. Ckay.
You know, Ms. Bellows has my phone number. ["11 |eave ny
cell phone on if you need to talk to me again. Now | ' m
goi ng to say goodbye.

MS. FOLEY GANNON: Thank you, Dr. Chang.

DR. CHANG: My pleasure. Ni ce tal king to you
peopl e. Bye- bye.

HEARI NG OFFI CER KRAMER: We will take a 10-m nute
break. Be back here at 4:15 by the clock on the back

EHLERT BUSI NESS GROUP (916) 851-5976




© 00 N O O b~ W N Bk

N N NN NN R R P R R P R R R R
g b~ W N P O © 0 N oo 0o O N P+ O

130

wal | .

(Thereupon a recess was taken.)

HEARI NG OFFI CER KRAMER: Let's go back on the
record.

So | think we were to Ms. Gannon's other Soil and
Wat er wi tnesses.

MS. FOLEY GANNON: Okay. | have two ot her
wi t nesses who should be on the phone.

Bob Byall, are you on the phone?

MR. BYALL: | am

MS. FOLEY GANNON: And Matt Moore.

PROJECT MANAGER MEYER: Hearing Officer Kramer,
sorry to interrupt. | need to just get an idea if we're
going to cover cultural, and dependent on how | ong CURE
needs, | need to either let cultural staff know they need
to just go and then be avail able by phone | ater, otherwi se
we're going to -- |I'mnot going to |ose staff's
availability. So it's your preference whether they do it
now or call in later.

HEARI NG OFFI CER KRAMER: Well, we could jump
around | guess. How | ong is that going to take? W' ve
got fol ks, other folks though just started on the
tel ephone.

How | ong does it take themthe get to -- | guess

they'd be going home then?
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So you'd be ready by 6:00?

Actually, we m ght be tal king about a di nner

br eak.

you

But into the evening then?
Chris will have your contact information so he
|l et you know. WII that work?

MS. ALLRED: Yeah, that would be great.
HEARI NG OFFI CER KRAMER: And is it just the one

person, M. Meyer?

MR. MOORE: Sorry to interrupt. This is Matt

Moor e. I"m not sure if | came through before when Ella

was asking for ne.

MS. FOLEY GANNON: Thanks, Matt. We'll be back

to you in just a second.

CURE.

get

their

PROJECT MANAGER MEYER: That's a question for

Sarah is -- does archaeology. And I just want to
an idea of what exactly -- if CURE can expl ain what
guestions are going to be on, we'll be able to

deci de which staff may need to be avail abl e.

MS. M LES: lt's related to the cul tural

resources analysis for the project, in particular things

t hat

were comng up at the last mnute in the mtigation

strategy, testing, for exanple, that were com ng up at the

| ast

felt

m nute during the |ast hearing. So things that we

were not resolved and that we didn't have an adequate
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opportunity to submt questioning on.

So | think it would probably be wise to just say
that we'll need probably at least a half hour.

HEARI NG OFFI CER KRAMER: But as far as who, |
think I would say bring them both, because we may have our
own questions.

PROJECT MANAGER MEYER: Okay. So are we sayi ng
that they're supposed to be ready to testify on the
entirety of cultural resources, not specifically what
we're tal king about at this hearing?

HEARI NG OFFI CER KRAMER: Well, | think a little
bit of |eeway is appropriate because of the -- all of the
| ast-m nuteness. | mean, the Commttee in its order
tel egraphed a little bit of frustration about the -- that
as well, so |l -- you know, we're not going to go on
forever about that, but the focused exam nation of points
t hat were devel oping as we | ast spoke |I think would be
appropri ate.

PROJECT MANAGER MEYER: Okay. I will have both
built environment and archaeol ogi cal staff avail able staff
avail abl e on the phone.

HEARI NG OFFI CER KRAMER: And will we be able to
get an update on the status of the Programmatic Agreenment,
for instance?

PROJECT MANAGER MEYER: Staff has indicated yes.
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HEARI NG OFFI CER KRAMER: Okay. So then back to
Soil and Water with the applicant.

MS. FOLEY GANNON: | have two witnesses, Bob
Byall and Matt Moore, on the phone. Bot h have given
testinony previously in these proceedings in which they
were sworn, so | don't think they need to be sworn in
agai n. Bot h have given written testinony on these
proceedi ngs describing, as well as previous l|ive
testinony. The written testimny was focusing on the
changes between the scenarios and their belief that the --
removi ng the detention basins would not change their
anal ysi s about the project's inpacts.

In the interest of time, |I think they can just be
avail able for cross-exam nation or | can have them
summari ze their testimony.

HEARI NG OFFI CER KRAMER: Qui ck summary woul d be
useful 1 think.

Wher eupon,
BOB BYALL, MATT MOORE
havi ng been previously sworn, testified as follows:
DI RECT EXAM NATI ON

MS. FOLEY GANNON: Okay. M. Byall --

MR. BYALL: Yes.

MS. FOLEY GANNON: -- can you provide a summary

of your testinony regarding your analysis of the inpacts
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associ ated with scenario 5.5 and scenario 67

MR. BYALL: Yes. As a reduction in the slight --
we are under the current opinion that basins can be
removed.

MS. FOLEY GANNON: And are you aware of the Soils
and Water Condition 8 that has been proposed by the
applicant?

MR. BYALL: We are. | am

MS. FOLEY GANNON: And do you believe that that
condition could -- will be sufficient to mtigate impacts
associ ated with the project?

MR. BYALL: | do.

MS. FOLEY GANNON: And al so, have you had an
opportunity to review the staff's analysis in the addendum
to the Supplenental Staff Assessment?

MR. BYALL: | have. And | believe those
recommendations are also valid.

MS. FOLEY GANNON: And al so, just for the
Comm ttee, prior to the start of this hearing we were able
to discuss with staff an offer to stipulate to Soils and
Water 8 as it is included in the Supplemental Staff
Assessment, the addendum to the Suppl emental Staff
Assessment, and we are willing stipulate to that
condition, and we have asked that they consider the

inclusion in that condition of the performance standards
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whi ch we have suggested in our draft condition to further

supplement it. And | believe they're | ooking at that.

And when they give testimny, they can maybe address that

i ssue.

your

And, M. Moore, can you just briefly summarize

anal ysis of the potential changes in relationship to

scenario 5.5 and 6 and potential inmpacts?

MR. MOORE: Yes. | reviewed the text and maps
descri bing the new project scenarios, 5 -- scenario 5.5,
scenario 6, in remving the detention debris basins. It's

my opinion that with inplementation of best management

practices on site, both during construction and operation,

and conpliance with Soil and Water Condition 8, that there

woul d be no significant inpact.

wai t

MS. FOLEY GANNON: Thank you.

They're both available for cross-exam nati on.

HEARI NG OFFI CER KRAMER: M. Lamb, do you want to

awhil e or --

MR. LAMB: Any time.

HEARI NG OFFI CER KRAMER: Go ahead.

MR. LAMB: You tell nme.

HEARI NG OFFI CER KRAMER: Go ahead.
CROSS- EXAM NATI ON

MR. LAMB: Steve Lamb for BNSF.

M. Byall, now, you state in your declaration,
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whi ch i s dated Septenmber 13th of 2010, that no debris or
detention basins are planned for the site, correct?

MR. BYALL: Say that one nore time, please.

MR. LAMB: You state in your declaration of
September 13th that no debris or detention basins are

pl anned for the site, correct?
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MR. BYALL: As is currently configured, that is

correct.

MR. LAMB: But as of the end of August of 2010,
debris and detention basins were planned for the site,
correct?

MR. BYALL: That is correct.

MR. LAMB: And originally the debris basins wer
pl anned to cover the northern portion of the project sit
right?

MR. BYALL: Initially, that is correct.

MR. LAMB: And you understand that through a

process of workshops and data requests, that one of the

e

€,

points that the staff made was that if there was a reduced

footprint, that those debris basins would go south with
the reduced footprint, correct?

MR. BYALL: Correct.

MR. LAMB: And in addition, up until the end of

August of 2010, the conceptual plan at |east was to have

detention basins scattered throughout the interior porti

on
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of the site, correct?

MR. BYALL: Say that one nore time, please.

MR. LAMB: There was originally planned to have
detention basins scattered throughout the site such that
the water would come in a controlled manner from the
debris basins through specific channels to the detention
basi ns that were contained within the site, would then
flow through other channels, go out towards the right of
way and outwards towards the southwest, correct?

MR. BYALL: The initial -- the initial study by
Hui tt-Zoll ars prepared for the 30-percent plan for the
82,000 acres, that is correct.

MR. LAMB: |"m sorry, did you say that's correct?

MR. BYALL: | did.

MR. LAMB: Okay. Now, other than the study that
was performed by Dr. Chang, have you seen anything el se
t hat would indicate to you that no debris or detention
basi ns are planned for the site?

MR. BYALL: There was a study by Mortenson that
was given to us that -- | believe that it was in July,

t hat suggested that we do away with the basins.

MR. LAMB: Okay. So you saw this Mortenson
report suggesting to do away with the basins in July,
correct?

MR. BYALL: Correct.
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MR. LAMB: And you were aware of Dr. Chang's
report in July where he recomended doing away with the
detention basins, correct?

MR. BYALL: Correct.

MR. LAMB: But on August 6th of this year, you
testified before the Conm ssion under the prem se that
t here woul d be detention basins, correct?

DR. CHANG: Correct.

MR. LAMB: And at page 35, lines 12 through 24,
one of the things that you noted that you were concerned
about was comng up with a bal ance between what naturally
occurs and the interference we're going the cause by
installing the SunCatchers, correct?

MR. BYALL: Correct.

MR. LAMB: So you understood then that in
pl acement of the SunCatchers would interfere with the
natural flow rate and sedi ment deposit along the site,
correct?

MR. BYALL: No. What | said was the construction
of our project may interfere with the sedi ment trap.

MR. LAMB: Okay. The testinony is that you said
the interference we're going to cause by installing the
SunCat chers.

MR. BYALL: | don't recall saying that.

MR. LAMB: Okay. So now you're saying that that
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was a m stake, it should have been the interference you
may cause by installing the SunCatchers?

MR. BYALL: Not the SunCatchers. The i mprovenment
pl ans, the site itself, the overall placement of the sol ar
project, everything, not specifically one SunCatcher.

MR. LAMB: Well, you said SunCatchers. That
woul d be plural. At the time there were supposed to be
34,000, right?

MR. BYALL: Correct.

MR. LAMB: Now t here's about 24,000, right?

MR. BYALL: Dependi ng upon what the outcome
comes, that may be the nunber, yes.

MR. LAMB: Okay. So when you stated on
August 6th the interference we're going to cause by
installing the SunCatchers, what did you mean, sir?

MR. BYALL: The initial report, before we talked
to Dr. Soto and Dr. Chang, was we were going to install on
an existing grid and we weren't going to change the
alteration or the placement of SunCatchers. Since then we
have altered that phil osophy and are avoiding some washes
per Dr. Chang's recommendati on.

MR. LAMB: | appreciate that M. Byall. | want
to know what you meant when you testified the interference
we're going to cause by installing the SunCatchers. What

did you mean? What interference?
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MR. BYALL: Sone |localized interference due to
stormwat er runoff.

MR. LAMB: You say localized?

MR. BYALL: | do.

MR. LAMB: Okay. Sir, weren't you al ways
concerned with sediment travelling down to the BNSF right
of way?

MR. BYALL: No. Sediment naturally -- sediment
goes down to the BNSF right of way as it is right now.

MR. LAMB: Okay. So can you explain to me what
you nmeant when you testified what we're trying to do is
make it so that we don't have to go out after every storm
that creates a fair amount of flow and go out and renove a
whol e bunch of sedinment from our at-grade crossings?

What did you mean by that, sir?

MR. BYALL: The basins were installed so that we
woul d have roughly 16 places to renove sedi ment from
rat her than at the at-grade crossing if and when sedi ment
deposits occur on that site.

MR. LAMB: Well, at the end of August you thought
t hat they would occur and they would go down to the
at-grade crossing, right?

MR. BYALL: And it may -- that may happen with
our without the basins.

MR. LAMB: Well, do you agree that every stormis
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going the create a fair amunt of flow that's going to
t ake sedi ment down to the basin -- down to the at-grade
crossing?

MR. BYALL: | do not.

MR. LAMB: Okay. | "' m going to quote your
testinony and ask you what you nmeant when you said, quote,
every storm that creates a fair amount of flow and go out
and renove all whole bunch of sediment from our at-grade
crossings, end quote. \What did you mean by that?

MR. BYALL: | meant the stormthat generate
runoff | arge enough to collect and deposit sedi ment may
deposit sedi ment at our at-grade crossings. That is not
to say that every stormthat comes al ong has that
potential or will do that.

MR. LAMB: You're aware you were at that
particul ar hearing session where we entered into a
stipul ation about the detention basins such that BNSF
woul d have the opportunity to comm ssion a report at the
applicant's expense, and if the report stated that
remedi al measures needed to be taken, mtigation measures
needed to be taken, that those would be undertaken on and
in relation to the detention basins at the applicant's
expense. Do you recall that

MR. BYALL: | do.

MR. LAMB: Okay. Can you explain to us why you
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never once nmentioned that the consultant and Dr. Chang had
al ready recomended that there be no detention basins?

MR. BYALL: At the time, the company phil osophy
was that we were going to | eave the basins in. That was
with the basins or --

MR. LAMB: Okay. Let me get this straight then,
sir.

So you're telling me that you had a belief at
that time that detention basins are going to be bad,
they're going to be counter-productive, but at that time
you're recommendi ng that they be put in place.

MR. BYALL: No, | didn't say they would be bad or

count er - producti ve.

MR. LAMB: Well, that's what Dr. Chang said,
right?

MR. BYALL: Dr. Chang said that they would
interfere with the stability of the flow. | suppose that

woul d be bad, or could be bad.

MR. LAMB: Well, did you hear Dr. Chang's
testinony today? Were you on the phone?

MR. BYALL: For part of it.

MR. LAMB: Okay. Did you review his reports and
his written testimny?

MR. BYALL: Yes, | did.

MR. LAMB: And woul d agree that his testinony is
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t hat the empl acenent of detention basins would be
detrimental, would have a negative inpact on SunCatchers?

MR. BYALL: | believe that we can design around a
negative inpact.

MR. LAMB: Did you understand nmy question, sir?

MR. BYALL: Evi dently not.

MR. LAMB: Okay. Wbuld you agree that Dr. Chang
said that the enpl acenment of detention basins would have a
negati ve and adverse inmpact on SunCatchers?

MR. BYALL: Yes.

MR. LAMB: But you were going to put in detention
basi ns regardl ess.

MR. BYALL: We actually were toying with the
idea -- or not toying with the idea -- we were concerned
about our mai ntenance, and we weren't certain that we were
going to take Dr. Chang's advice.

MR. LAMB: Okay. Did you coincidentally happen
to decide to take Dr. Chang's advice on Septenber 3rd when
the Commttee decided that the footprint was too |arge?

MR. BYALL: We discussed that possibility, yes.

MR. LAMB: Okay. Wuld you agree that that was
the main force behind taking Dr. Chang's position, the
September 3rd order that the Comm ttee put out?

MR. BYALL: We felt that we could design around

it as it was addressed.
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MR. LAMB: Okay. It's not something that you
ever mentioned about doing before that, right?

MR. BYALL: It is -- the basins are based upon
final design, and we haven't done the final design yet.

MR. LAMB: \When are you going to design the fina
desi gn?

MR. BYALL: We're in the process right now.

MR. LAMB: \When are you going to design the fina
desi gn?

MR. BYALL: \When the boundary has been eval uated
and we can actually figure out where our stuff is going to
be.

MR. LAMB: Okay. And would you agree in order to
do that, you have to have a drai nage study?

MR. BYALL: We have an initial drainage study,
and you can't do a final drainage study until you have a
boundary.

MR. LAMB: Wbuld you agree, sir, that you need to
conpl ete a drainage study?

MR. BYALL: We have a drainage study. Are you
asking me if there is a final drainage study for the
project site required?

MR. LAMB: Okay. M. Byall, in order to
determ ne what should be done on whatever the footprint of

the project site is, you have to do a drainage study for
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t hat specific footprint, correct?

MR. BYALL: Correct.

MR. LAMB: It has not been done, right?

MR. BYALL: Correct.

MR. LAMB: It was never done for the origina
footprint, right?

MR. BYALL: The final drainage study was never
done for the original footprint.

MR. LAMB: Okay. Now, if that final drainage
study indicated the detention basins or debris basins or
coll ection basins were warranted, would you agree that
t hey should be in place?

MR. BYALL: If the final study validates that

prem se, yes.

145

MR. LAMB: I n paragraph 4 of your declaration of

September 13th, you say, in the absence of detection
basins, | anticipate additional maintenance work only
after storm events |arge enough to result in stornmwater
flows onto the project site fromthe Cady Mountai ns.

Do you recall that?

MR. BYALL: Yes.

MR. LAMB: Okay. So basically it has to rain
enough so that the rain goes fromthe Cady Mountains to
the project site.

MR. BYALL: And has enough volume or velocity t

o
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carry sedi nent.

MR. LAMB: Okay. How | arge a storm event is
that, sir?

MR. BYALL: | would estimate around a five-year
event.

MR. LAMB: And how frequently does a five-year
storm occur?

MR. BYALL: It has a probability of happening
once every five years.

MR. LAMB: Okay. But it could happen nultiple
times in the same year, right, sir?

MR. BYALL: That is correct, or it could not
happen at all

MR. LAMB: Okay. For exanple, the probability of
a hundred-year storm occurring is essentially one out of a
hundred, right?

MR. BYALL: That is correct.

MR. LAMB: But the percentage probability is
25 percent, right?

MR. BYALL: No. It's a probability of it
happeni ng once every 100 years. It's not that it happens
25 percent of the time every year.

MR. LAMB: | didn't say that.

What is the probability of it occurring?

MR. BYALL: Once every hundred years.
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MR. LAMB: "' m not talking about the probability
of the number of times it's going to occur, |I'mtalking
about it occurring at all.

MR. BYALL: | don't know how to answer t hat
guesti on.

MR. LAMB: Okay. All right.

You say that a five-year twenty-four hour storm
shoul d produce enough runoff to have the inpact that
you're concerned with in paragraph 4, right?

MR. BYALL: Not shoul d, coul d.

MR. LAMB: Okay. The words you used were, "I
anticipate such a stormwill produce.” Is that could or
shoul d?

MR. BYALL: Coul d.

MR. LAMB: W Il produce is could, not shoul d?

MR. BYALL: There is a possibility that that
event is capable of transporting sedi ment downstreamin a
given streambed.

MR. LAMB: Okay. You just said it may, it could,
it's possible. I n paragraph 5 you say "I do not expect
mai nt enance, removal, or restoration will be required for
storms of |esser magnitude than the five-year
twenty-four-hour storm | anticipate such a storm wil
produce measurable runoff from the Cady Mountains onto the

project site."
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So you expect it's going to happen, right?

MR. BYALL: | expect there is a possibility of it
happeni ng, yes. | don't know for sure because |'ve
actually never seen or -- | don't know, |'m not that
famliar with that event. And what | meant to say was,
there is a possibility of that occurring. I[f -- 1'"m not

even certain that a five-year twenty-four-hour storm wil
actually produce runoff in that soil.

MR. LAMB: I n paragraph 8 you say, "All drainage
features are designed for a 100-year 24-hour storm"”
What's your basis for that statenment, sir?

MR. BYALL: That is a FEMA requirenment.

MR. LAMB: \What drainage features are you
referring to?

MR. BYALL: The original basin design was based
on a 24-hour 100-year event. The retention basins for the
difference between the pre-devel opment flow and the
post -devel opment flow around the main service conmpl ex per
t he San Bernardino requirements are based on a
hundred-year 24-hour event.

MR. LAMB: Okay. My question is when you say,
“Al'l drainage features," what drainage features are left
that you're referring to? There's no detention basins
anymore, right?

MR. BYALL: Ri ght .
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MR. LAMB: Okay. So what drainage features are

you tal king about?

MR. BYALL: | am tal king about the retention
basin at the main service conpl ex.

MR. LAMB: So that's it.

MR. BYALL: That's it.

MR. LAMB: So when you say all drainage features,

you nean the single remaining drainage feature, which is

the retention basin by the main service conpl ex.
MR. BYALL: There are two of them and yes.
MR. LAMB: There are two retention basins?
MR. BYALL: So far. | mean, that's what the
initial plan is.
MR. LAMB: Okay. Did you hear Dr. Chang's
testinony that he recomended agai nst thent?
MR. BYALL: | did.
MR. LAMB: You're going to put themin anyway?
MR. BYALL: | am
MR. LAMB: \hy?

MR. BYALL: Part of our condition was to conmply

with the San Bernardino Drainage Ordi nance, which |I am
going to comply with.

MR. LAMB: Okay. You say in your written
testinony, "Sedinment movement will be nost noticeable

along the railroad right of way as is current the case.”
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Then you say, "The project would not significantly alter
this existing condition.™

MR. BYALL: That is correct.

MR. LAMB: Sir, when you tal k about storms, you
use words |ike "may" and "coul d" and "possibly," how can
you testify affirmatively that the project would not
significantly alter this existing condition?

MR. BYALL: The overall inmpact of the site, the
densities, the inprovement for the densities, whether it's
t he SunCatchers, the roads, the main service conplex,
based upon past experience do not create enough to change
the coefficient of runoff, therefore --

MR. LAMB: Based upon past experience, sir?

MR. BYALL: Based upon past experience.

MR. LAMB: VWhat other SunCatcher filed have you
ever enplaced in a desert environment within the
Moj ave Desert?

MR. BYALL: None. However, | have --

MR. LAMB: \What other SunCatcher field have you
ever enpl aced anywhere?

MR. BYALL: Actually, | have placed a SunCatcher
field in Peoria, which is part of Sonoran Desert.

MR. LAMB: \here?

MR. BYALL: Peori a. It's a community in southern

Ari zona.
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MR. LAMB: Okay. How many SunCatchers?

MR. BYALL: Sixty.

MR. LAMB: Sixty? Wuld you agree that the scope
of that project is maybe just a little smaller than the
one antici pated here?

MR. BYALL: The density for the 13-acre site
woul d be the same as in 13 acres in any particular
| ocati on.

MR. LAMB: Okay. That's the 60 SunCatchers that

are enmplaced on flat ground that was graded, correct?

MR. BYALL: Not been graded. It was -- it is --
it was farnml and, yes, but it was not -- we did not grade
it.

MR. LAMB: It had been previously graded.

MR. BYALL: Yes, it was a farm field.

MR. LAMB: It's flat.

MR. BYALL: Rel atively. It still slopes at a

one- percent sl ope.

MR. LAMB: Okay. It's not in a floodplain,
right?

MR. BYALL: That is correct, it is not.

MR. LAMB: Doesn't have an alluvial fan.

MR. BYALL: That is correct.

MR. LAMB: Isn't adjacent to a railroad.

MR. BYALL: That is incorrect.
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LAMB: It's adjacent to a railroad?
BYALL: Yes. BNSF is 1500 feet to the --

LAMB: Excuse me? It's where?

>3 3 3

BYALL: It's about -- 1'd say it's probably
about 2,000 feet to the east.

MR. LAMB: Okay. Above it, right?

MR. BYALL: Above it?

MR. LAMB: \Where is it -- where is it in
relation -- does the water flow fromthat site to the BNSF
rail way?

MR. BYALL: Oh, it is upstream yes.

MR. LAMB: Yeah, the railway's above it.

Yeah. Okay. So is that the only project that
you're referring to when you say experience?

MR. BYALL: As far as the SunCatcher field, yes.

MR. LAMB: Okay. You say sediment within the
at-grade road crossings will be pushed out of the fl oodway
and spread out. Ri ght ?

MR. BYALL: Yes.

MR. LAMB: So you expect some increases of
sedi ment as a result of enplacing the SunCatchers al ong
t he BNSF right of way, right?

MR. BYALL: | expect some sedi ment to occur over
the overall site, yes.

MR. LAMB: Okay. Sir, my question is specific.
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You expect sonme additional sedinment, more than what
naturally occurs in the environment today as a result of
t he SunCat cher placement, correct?

MR. BYALL: No, | do not.

MR. LAMB: You don't?

MR. BYALL: | don't.

MR. LAMB: \What do you base that on?

MR. BYALL: | base it on the fact that | don't
bel i eve the SunCatcher creates -- the SunCatcher field

creates enough to change the coefficient, the runoff
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coefficient of the site, therefore, it will not increase

the velocity or the volume com ng off the site.
MR. LAMB: And you're relaying on Dr. Chang for
t hat ?

MR. BYALL: No. Actually, it was stated in the

Huitt-Zollars report, it was stated in Dr. Chang's repor
and it was stated in Mortenson's report.

MR. LAMB: Are you saying that the Huitt-Zoll ar
report measured the coefficient of the enplacenment of

SunCat cher s?

t,

S

MR. BYALL: They made a recommendati on based upon

the prelimnary design that they did at 30-percent |evel
yes.
MR. LAMB: Okay. They didn't do any of

measurenment, right, sir?

EHLERT BUSI NESS GROUP (916) 851-5976




© 00 N O O b~ W N Bk

N N NN NN R R P R R P R R R R
g b~ W N P O © 0 N oo 0o O N P+ O

154

MR. BYALL: Didn't do any what nmeasurenent?

MR. LAMB: Of the coefficient.

MR. BYALL: No, they suggested that the
coefficient did not change for the placement of runoff --
or for the placenment of SunCatchers.

MR. LAMB: Then why did they reconmend detention
basi ns?

MR. BYALL: Because velocities of the streans on
t he northern boundary based upon the fact that our
northern boundary was close to the apex of those -- that
al luvial fan.

MR. LAMB: Okay. You understand now that the
present plan is to put SunCatchers as close as possible as
t hey can be together so that you can get within whatever
the project site that's approved, right?

MR. BYALL: No. The SunCatcher can only be
installed on a 56-by-112 foot grid, unless you change the
sl ope negatively, then we can -- it has to go farther
apart. To say that we have to -- or that we are going to
i ncrease the density of the SunCatcher based upon the
| ower -- or smaller site isn't so.

MR. LAMB: I wasn't suggesting that you're
i ncreasing the density. You're putting them as close
t oget her as they can go, right?

MR. BYALL: They are -- the distance, whether it
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was the 82,000, 62,000, or 13-acre site, and this
| atitude, they are 56-by-112 provided that the slope is
positive.

MR. LAMB: Okay. \When the SunCatchers are
| ooking directly upwards, how far between SunCatchers will
t here be?

MR. BYALL: The pedestals are 15 --

MR. LAMB: Not the pedestal